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TRIAL 


O  F 


MUNGO  CAMPBELL, 

for  the  MURDER  of 

ALEXANDER  Earl  of  EGLINTOUN. 


Curia  Jujliciaria  S.  D.  2V".  Regis  tent  a  in  ?iova 
SeJJionisDomo  deEdinburghdecimooffavo  die  men- 
Jis  Decembris  millejimo  feptingentejimo  fexagejimo 
nono>  per  Honorabiles  viros  Thomam  Miller  de 
Barjkimming  dominum  jujliciarum  clericum,  A- 
lexandrum  Bo/we  11  de  Auchinleck,  Jacobum  Fer- 
gufon  de  Pitfour,  Georgium  Brown  de  Coal/Ion, 
&  Robertum  Bruce  de  Kennet  dominos  commif* 
Jionarios  jujliciaria  dift.  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

INTRAN.  Mungo  Campbell,  excife-officer  at 
Saltcoats  in  the  county  of  Air,  and  pre- 
fent  prifbner  in  the  Tolbooth  of  Edin- 
burgh, Pannel, 

Indicted  and  accufed  at  the  inftance  of  Archibald 
earl  of  Eglintoun,  brother-german  to  the  de- 
ceafed  Alexander  earl  of  Eglintoun,  with  con- 
courfe,  and  alfo  at  the  inftance  of  James  Mont- 
gomery, Efq.  his  Majefty's  Advocate  for  his 
B  Ma- 
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Majefty's  intereft,  for  the  crime  of  murder,  in 
manner  mentioned  in  the  criminal  indictment 
railed  againft  him  thereanent,  bearing, 

THAT  where,  by  the  law  of  God,  and  the  laws  of  this 
and  every  other  well  governed  realm,  MURDER,  or  the 
felonioufly  bereaving  any  of  his  Majefty's  fubjecls  of  their 
lives,  is  a  moft  atrocious  crime,  and  feverely  puniftiable; 
YET  TRUE  IT  IS,  and  of  verity,  that  you,  the  faid 
Mungo  Campbell,  have  prefumed  to  commit,  and  arc 
guilty,  aclor,  or  art  and  part  of  the  faid  crime;  IN  SO  FAR 
AS  the  deceafed  Alexander  earl  of  Eglintoun  having,  upon 
the  twenty-fourth  day  of  Oclober,  in  this  prefent  year  one 
thoufand  feven  hundred  and  fixty-nine,  or  upon  one  or  other 
of  the  days  of  that  month,  or  of  the  month  of  September 
preceding,  or  November  following,  gone  out  from  his  houfe 
of  Eglintoun,  in  the  county  of  Air,  in  his  coach,  to  look 
at  fome  of  his  grounds,  and  being  told  by  one  of  his  fervants, 
when  upon  the  road  from  Saltcoats  to  Southennan,  within 
the  parifh  of  Ardroflan,  and  faid  county  of  Air,  that  he 
obferved  two  perfons,  one  of  them  with  a  gun,  at  a  fmall 
diftance,  upon  his  lordfhip's  ground  of  Ardroflan,  the  faid 
deceafed  earl  (who,  by  an  advertifement  in  the  news-papers, 
had  forbid  all  unqualified  perfons  to  kill  game  within  his 
eftate)  came  out  of  his  coach,  unarmed,  and  mounted  a 
horfe  which  was  led  by  his  fervant,  and,  leaving  in  his  coach 
an  unloaded  gun,  he  rode  towards  the  two  perfons,  who,  in 
the  mean  time,  went  off  the  earl's  grounds  of  Ardroflan 
into  the  adjacent  fands,  and  he  having  come  near  to  the  two 
perfons  on  the  faid  fands,  and  difcovering  the  one  with  the 
gun  to  be  you,  the  faid  Mungo  Campbell,  he  accofted  you, 
by  faying,  Mr.  Campbell,  I  did  not  expect  to  have  found  you 
fo  foon  upon  my  grounds,  after  the  promife  you  made  me 
when  I  laft  catched  you,  when  you  had  fhot  a  hare  ;  and 
the  earl  having  thereupon  defired  you  to  deliver  your  gun  to 
him,  you  refuted  fo  to  do;  and,  upon  the  earl's  approaching 
towards  you,  you  cocked  your  gun,  and  prefented  or  pointed 
it  at  him  :  and  upon  the  earl's  then  faying,  Sir,  will  you 
(hoot  me  ?  you  anfwered,  that  you  would,  if  his  lordfhip 
did  not  keep  off";  to  which  the  earl  replied,  that  if  he  had 
his  gun  he  could  (hoot  pretty  well  too,  or  ufed  words  to  that 
import;  and  defired  his  fervant  to  bring  his  gun  from  his 
coach,  which  was  then  at  fome  diftance ;  and  the  earl  having 
demounted,  and  walked  towards  you,  leading  his  horfe  in 
his  hand  (without  arms  or  offenfive  weapons  of  any  kind) 
you  retired,  or  ftept  backwards,  as  he  approached,  and  con- 
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tinued  to  point  your  gun  at  him,  defiring  his  Iord£h?p  again 
to  keep  off,  or,  by  God,  you  would  (hoot  him  :  and  a  fer- 
vant,  near  to  the  earl,  having  begged  of  you,  for  God's  fake, 
to  deliver  your  gun,  you  again  refufed,  faying,  you  had  a 
right  to  carry  a  gun  ;  to  which  lord  Eglintoun  anfwered,  that 
you  might  have  a  right  to  carry  a  gun,  but  not  upon  his 
cftate  without  his  liberty;  but  you  ftill  perfifted  in  refufing  to 
deliver  your  gun ;  and  by  ftriking  your  foot  againft  a  fmall 
ftone,  having  fallen  upon  your  back  when  retiring  and  keeping 
your  gun  pointed  at  lord  Eglintoun,  as  above  defcribed,  the 
muzzle  of  the  gun  came  thereby  to  be  altered  in  the  direction 
from  lord  Eglintoun,  and  to  be  pointed  near  ftraight  upwards; 
and  lord  Eglintoun,  who  was  only  diftant  from  you  two  or 
three  yards,  having  flopped  or  flood  ftill  upon  your  falling, 
you,  as  foon  as  you  could,  recovered  yourfelf,  and,  refting 
upon  your  arm  or  elbow,  aimed  or  pointed  your  gun  to  the 
faid  Alexander  earl  of  Eglintoun,  and  wickedly  and  felonioufly 
fired  it  at  him,  then  ftanding  unarmed,  fmiling  at  your 
accidental  fall,  and  by  the  fhot  he  was  wounded  in  the  belly 
in  a  dreadful  manner,  the  whole  lead-fhot  in  the  gun  having 
been  thrown  into  his  bowels,  of  which  wound  the  faid 
Alexander  earl  of  Eglintoun  died  that  night  about  twelve 
o'clock.  And  you  the  faid  Mungo  Campbell,  after  perpe- 
trating fo  cruel,  wicked,  and  barbarous  a  crime,  did  immedi- 
ately run  to  one  of  lord  Eglintoun's  fervants  who  had  brought 
his  gun  from  his  coach,  and  who  was  ftanding  at  fome 
diftance,  and  endeavoured  to  wreft  the  gun  from  him,  but 
was  prevented  by  the  aftiftance  of  another  fervant;  and  when 
the  two  fervants  were  engaged  with  you  defending  the  gun, 
and  endeavouring  to  fecure  you,  the  ear),  who  was  then 
fitting  on  the  ground,  called  to  the  fervants  to  "  fecure  the 
"  man,  for  he  had  {hot  him,  but  not  to  ufe  him  ill,"  or 
ufed  words  to  that  purpofe  and  effecl: ;  and  upon  your  being 
brought  near  to  lord  Eglintoun,  he  faid  to  yourfelf,  "  Camp- 
"  bell,  I  would  not  have  fhot  you."  And  you,  the  faid 
Mungo  Campbell,  when  carrying  from  the  place  where  you 
committed  the  forefaid  crime,  to  Saltcoats  and  Irvine,  did 
acknowledge  to  fundry  perfons,  that  you  had  wilfully  and 
intentionally  fhot  the  faid  Alexander  earl  of  Eglintoun  : 
AND  the  faid  Alexander  earl  of  Eglintoun,  when  within  two 
or  three  hours  of  his  death,  in  giving  an  account  to  John 
Moor,  furgeon  in  Glafgow,  who  was  called  to  give  what 
affiftance  he  could  in  the  way  of  his  profeftlon,  of  what  had 
palled  between  you  and  him,  did  in  fubfiftance  fay,  that  you, 
the  faid  Mungo  Campbell,  did  take  an  aim  at  him,  and  fhot 
him  wilfully,  and  which  account  of  the  matter  was  given 
by  the  faid  Alexander  earl  of  Eglintoun  with  the  greateft 
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calmnefs  and  compofure ;  and  you,  the  faid  Mungo  Camp- 
bell, having  been  brought  before  Charles  Hamilton  of 
Crai-jhlaw,  Efquire,  a  juftice  of  peace  of  the  county  of  Air, 
upon  the  faid  twenty- fourth  day  of  October  one  thoufand 
feven  hundred  and  fixty-nine  j  and  thereafter  before  William 
Duff,  Efquire,  Sheriff  Depute  of  the  county  cf  Air,  upon 
the  twenty-feventh  day  of  the  faid  month  of  October,  you 
did  voluntarily  emit  two  declarations,  which  were  fubferibed 
by  you,  and  will  be  ufed  in  evidence  againft  you  upon  your 
trial :  and,  for  that  purpofe,  both  declarations  fhall  be  lodged 
in  the  hands  of  the  clerk  of  the  court  of  judiciary,  before 
which  you  are  to  be  tried,  that  you  may  fee  the  fame  :  AT 
LEAST,  at  the  time  and  place  above  defcribed,  the  faid 
Alexander  earl  of  Eglintoun  was  felonioufly  murdered,  or 
bereaved  of  his  life,  by  a  wound  he  received  from  the  fhot 
of  a  gun,  and  of  which  wound  he  died  in  about  twelve  hours, 
or  fome  fhort  fpace  thereafter ;  and  you,  the  faid  Mungo 
Campbell,  was  actor,  or  art  and  part  of  the  faid  murder. 
ALL  WHICH,  or  part  thereof,  being  found  proven  by  the 
verdict  of  an  aflize,  before  the  lord  juftice  general,  juftice 
clerk,  and  commiflioners  of  judiciary,  you  ought  to  be 
punifhed  with  the  pains  of  law,  to  the  terror  of  others  to 
commit  the  like  in  time  coming. 

JA.  MONTGOMERY. 

After  reading  the  indictment,  the  court  obferved,  That  the 
indictment  fets  forth,  that  the  deceafed  earl  received  the 
{hot  of  which  he  died  upon  the  fands  adjacent  to  the 
grounds  of  Ardroftan  ;  and  defired  the  counfel  for  the 
profecutors  to  explain  if  they  meant  the  deceafed  earl 
received  his  wound  upon  the  fands  of  the  fea,  and  within 
the  flood -mark. 

The  lord-advocate  admits  that  the  deceafed  earl  received 
the  (hot  of  which  he  died  upon  the  fands  of  the  fea,  and 
within  the  flood  mark. 

(Signed)  JA.  MONTGOMERY. 

The  court  thereupon  defired  to  hear  counfel  on  both  fides 
upon  this  preliminary  queftion,  Whether  or  not  the  court 
has  jurifdiction  to  try  this  indictment  in  the  firft  in- 
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Procurators  for  the  Profecutors.     Procurators  for  the  PanneL 

James  Montgomery,  Efq.  his    Mr.  John  Dairy  triple,  adv. 

Majefty's  advocate,  Mr.  ©avid  Rae,  adv. 

Mr.  Henry  Dundas,  his  Majef-    Mr.  John  M'Laurin,  adv. 

ty's  folicitor,  Mr  Robert  Cullen,  adv. 

Mr.  Alexander  Lockharr,  adv. 
Mr.  Robert  M'Queen,  adv. 
Mr.  Hay  Campbell,  adv. 
Mr.  Alexander  Wright,  adv. 
Mr.  Andrew  Crofbie,  adv. 
Mr.  Alexander  Gordon,  adv. 
Mr.  Walter  Campbell,  adv. 
M>.  Alexander  Fergufon,  adv» 

Parties  procurators  being  heard  at  great  length  upon  the  faid 
preliminary  queftion,  the  lord-juftice,  clerk,  and  lords  com- 
niiffion?rs  of  juiLiciary  fuperfede  advifing  the  debate  till 
Friday  next  the  twenty-fecond  inftant,  at  three  o'clock  in 
the  afternoon  in  »-his  pi^ce  ;  appoint  parties  procurators  to 
nuke  up  mil!  es  thereof,  betwixt  this  and  Thurfday  next 
at  twelve  o'clock  at  noon,  to  be  ingrofTed  in  the  record  ; 
continue  the  diet  againft  the  faid  Mungo  Campbell,  pamiel, 
and  vvnole  oiher  diets  of  court,  till  the  faid  twenty-fecond 
inftant,  at  the  hour  above-mentioned;  ordain  parties, 
wicneffes,  aflizers,  and  all  concerned,  then  to  attend,  each 
under  ihe  pains  of  law  ;  and  the  panncl  in,  the  mean  time 
to  be  earned  back  to  prifon. 

Mr.  David  Rae  for  the  pannel  reprefented,  That  this  court 
has  here  no  jurifdiclion,  at  leaft  in  the  firft  inftance,  but  that 
the  fame  does  belong  to  the  high  court  of  admiralty.  In  the 
infancy  of  all  ftates  and  governments  jurifdiction  has  been 
but  imperfectly  fettled,  and  its  conftitution  has  only  ripened 
by  degrees  ;  but  from  the  earliefl:  times,  and  indeed  from  the 
very  nature  of  the  thing,  it  has  been  territorial.  7"he  firft 
judges  were  probably  appointed  for  trying  caufes  of  all 
kinds,  but  were  certainly  circumfcribed  to  a  territory,  as 
their  authority  could  reach  no  further  than  the  bounds  of 
that  power  from  which  fuch  authority  was  derived.  After- 
wards as  nations  came  to  be  more  civilized,  and  fyftems  of 
laws  and  governments  to  be  formed,  it  was  found  convenient 
to  diftribute  jurifdiclion  among  different  hands,  under  the 
fame  head  or  government-  Hence  has  arifen  the  diftin&ion 
between  civil  and  criminal  courts,  and  between  many  others 
that  now  obtain  in  different  countries ;  but  to  all  c*f  thefe 
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has  frill  been  afllgned  a  particular  territory,  within  or  over 
which  fuch  fpecies  of  jurifdiction  may  be  exercifed,  and 
not  beyond  it.  The  feudal  laws  and  ufages  which  have  been 
received  to  a  great  degree  in  the  country  do  more  efpecially 
limit  juiifdiction  to  particular  territories,  as  witnefs  the  ju- 
rifdi&ion  of  the  barons,  of  lords  of  regality,  of  ftieriffs,  &c. 
Diftinct  from  thefe,  though  eftabliflied  on  the  fame  prin- 
ciples, has  been  the  jurifdiction  of  admiral,  or  courts  of 
admiralty.  While  commerce  and  maritime  affairs  were  little 
attended  to,  the  eftablifhment  of  fuch  a  jurifdiction  might  be 
overlooked  ;  but  when  thefe  matters  began  to  be  of  more 
importance,  it  feems  to  have  occurred  to  the  government 
of  every  European  date  bordering  on  the  fea,  that  a  feparate 
jurifdiction  fhould  be  eftablifhed  for  the  cognizance  of  fuch 
affairs  as  either  efpecially  related  thereto,  or  as  occurred  either 
upon  the  fea  or  fhores  thereof.  Hence  the  high  admiral 
was  eftablifhed  in  France  many  centuries  ago,  with  a  very 
ample  jurifdiction  ;  and  upon  the  fame  footing  fuch  an  of- 
ficer, with  equivalent  powers,  was  very  early  eftabliflied  in 
Scotland.  What  was  the  precife  nera  of  that  eftablifhment 
does  not  with  certainty  appear,  but  it  is  proved  by  our  fta- 
tutes  that  it  happened  before  the  reign  of  James  V.  and  that 
befides  the  cognizance  of  civil  caufes  of  a  maritime  nature, 
the  high  admiral  of  Scotland  was  vefted  with  a  criminal 
jurifdiction  within  a  certain  territory,  that  is  to  fay,  he 
was  appointed  the  king's  juftice-general,  not  only  upon  the 
high  feas,  but  alfo  in  ports  and  harbours,  and  in  rivers  be- 
low the  firft  bridges,  and  on  the  fea-fhores  as  far  as  the 
higheft  tide  flows,  or  below  the  flood-mark,  whereby  he 
had  undoubted  right  to  cognoce  and  try  all  crimes  committed 
within  thefe  bounds,  as  much  as  the  juftice-court  or  high 
court  of  jufticiary  had  to  try  crimes  committed  in  the  in- 
ternal part  of  the  kingdom.  That  fuch  a  jurifdiction  and 
territory  was  and  is  vefted  in  the  admiral  cannot  be  denied, 
and  appears  not  only  from  the  act  i68r,  to  be  afterwards 
mentioned,  but  from  many  authorities  long  prior  to  that 
ftatute,  more  particularly  Welwood,  in  his  Abridgment  of 
the  Sea-laws,  does,  in  chap.  2d  of  his  treatife,  lay  it  down 
as  then  law,  that  the  admiral  of  Scotland  had  the  fole  cri- 
minal jurifdiction  within  the  aforefaid  territory,  and  parti- 
cularly mentions  his  right  to  try  "  fhedders  of  other  men's 
"  blood  on  fea  or  any  port  or  river  below  the  firft  bridge, 
"  &c."  Sir  Thomas  Craig,  lib.  iii.  tit.  7.  §  10.  has  thefe 
words,  "  poftquam  vero  in  mari  dominari  cceperunt,  admi- 
u  ralii  officium  introductum  eft  cujus  de  rebus  iivi  delictis 
"  in  mari  aut  in  littere,  aut  etiam  portu  geftis  aut  corn- 
mil!  s 
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a  mifis  juridic"lio~erat.,,  Sir  George  Mackenzie  likewife,  in 
his  Treatife  on  the  Criminal  Law,  publifhed  before  the  act 
1681,  in  his  title  of  the  admiral's  jnrifdiclion,  does  exprefsly 
fay,  That  the  lord  high  admiral  and  his  deputies  are,  by 
"  the  laws  of  all  nations,  judges  competent  to  all  crimes 
<c  committed  on  fea  ;  and  by  an  unprinted  ftatute  with  us, 
"  the  admiral  is  competent  in  all  controverfies,  actions, 
"  and  quarrels  concerning  crimes,  faults,  and  trefpafles 
"  upon  fea,  or  fo  far  as  the  fame  flows  and  ebbs and  he 
quotes  not  only  the  authority  of  Welwood,  but  of  Prefident 
Balfour  in  his  Pradticks,  title  Admiral^  and  of  another  Scots- 
man named  King,  who  wrote  upon  this  fubjecl:.  Thefe 
authorities  fhow,  that  at  leaft  two  centuries  ago,  the  admi- 
ral's jurisdiction  in  crimes  was  with  us  extended  to  the 
flood-mark;  and  what  clears  and  compleats  the  evidence  on 
this  head  is  the  16th  act,  1681,  pafl'ed  in  the  third  parlia- 
ment of  king  Charles  II.  which  ftatutes  and  declares,  "  That 
c<  the  faid  high-admiral,  as  he  is  his  majefty's  lieutenant  and 
u  juftice-general  upon  the  feas,  and  in  all  ports,  harbours, 
iC  and  creeks  of  the  fame,  and  upon  frefh  waters  or  na- 
u  vigable  rivers  below  the  firft  bridges,  or  within  the  flood- 
c<  marks ,  fo  far  as  the  fame  does  or  can  at  any  time  extend ; 
"  So  the  faid  high  admiral  hath  the  fole  priviledge  and  ju- 
"  rifdiction  in  all  maritime  and  fea-faring  caufes,  foreign 
<e  and  domeftick,  whether  civil  or  criminal,  whatfoever, 
if  within  this  realm,  and  over  all  perfons  as  they  are 
<c  concerned  in  the  fame  ;  and  prohibits  and  difcharges  all 
"  other  judges  to  meddle  with  the  decifion  of  any  of  the 
**  faid  caufes  in  the  firft  inftance,  except  the  great  admiral 
"  and  his  deputes  allenarly."  And  this  ample  jurifdiction 
appears  from  the  records  of  the  admiralty  court  to  have 
been  exercifed  for  ages  pair,  without  challenge,  under  the 
eye  of  this  and  the  other  fupreme  courts  of  the  country. 
Crimes  of  every  kind,  and  particularly  murder  and  man- 
ilaughter,  committed  within  the  admiral's  territory,  have 
been  openly  tried  by  him;  and  his  Sentences,  as  well  ca- 
pital as  others,  duly  put  in  execution.  And  as  by  the  fame 
ftatute  1681,  as  well  as  by  former  ftatutes,  this  court  of 
admiralty  is  exprefsly  declared  "  to  be  a  fovereign  judi- 
*'  cature  in  itfelf,  and  of  its  own  nature  to  import  fum- 
"  mary  execution  ;"  fo  it  was  a  doubt  whether  its  de- 
crees in  criminal  matters,  were  even  fubject  to  the  review 
of  this  high  court  of  jufticiary,  till  the  cafe  of  Long  and 
Macadam^  in  the  year  s  7 35,  when  this  court  received  the 
featence  of  the  admiral,  in  a  criminal  caufe,  as  flowing 
from  the  fame  principles  upon  which  the  court  of  leflion 
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a?£  by  the  faid  aa  1681,  impowered  to  review  his  proceed- 
ings in  civil  caufes.  But  down  to  this  day  no  lawyer  ever 
doubted  that  the  court  of  admiralty  flood  vefted  with  a 
competent  jurifdiaion  to  try  crimes  committed  within  his 
territory,  or  within  the  flood-mark,  in  the  firft.  inftance. 
And  with  regard  to  the  nature  of  that  jurifdiaion,  or  whe- 
ther the  fame  is  privative  or  exclufive  of  other  judges,  in 
the  firft  inftance,  or  if  it  is  only  cumulative  with  the  ju- 
rifdiaion  of  their  courts,  the  point  is  no  lefs  clearly  efta- 
bliflied,  that  the  admiral's  jurifdiaion  is  privative,  both  by 
principles  and  authorities. 

Jurifdiaion  affigned  within  a  territory  does  of  its  natur« 
import  that  it  is  privative  or  exclufive  in  the  firft  inftance, 
as  otherwiie  there  could  be  no  ufe  or  meaning  in  afligning 
a  territory,  and  inextricable  confufion  would  foliow.  Hence 
the  jurifdiclion  of  lords  of  regality,  &c.  was  always  priva- 
tive within  their  bounds  fo  much,  that  they  held,  and  for 
many  ages  exercifed  a  power  of  re-pleading  criminals  even 
from  this  court;  and  where  there  are  different  courts  com- 
petent to  the  fame  kind  of  caufes,  there  is  no  example  of 
the  one's  incroaching  upon  the  territory  of  the  other,  in 
the  firft  inftance^  without  a  fpecial  grant  from  the  crown* 
or  ftatute,  to  that  effect  ;  none  of  which  occur  in  the  pre- 
fent  cafe.    The  nature  of  the  admiral's  jurifdiaion  in  this 
refpea  may  alfo  be  illuftrated  from  that  of  the  admiralty 
of  France,  from  which  it  has  in  all  probability  been  co- 
pied by  the  kings  of  Scotland,  when  in  great  correfpon- 
dence  with  that  country.    Cleariack,  in  his  treatife  inti- 
tled  Us  &  Couftumes  de  la  Mer^  a  book  of  great  authority, 
and  which  was  publiflied  in  the  laft  century,  does,  in 
treating  of  the  jurifdiaion  of  the  marine  in  art.  39,  p.  450^ 
lay  it  down  as  a  rule,  that  to  the  admiral  and  his  officers 
belongs   the  cognizance,  jurifdiaion,   and  decifion  of  all 
crimes,  deMs,  and  malafices  "  Survenant  fur  mer  &  pas 
"  les  greves  d'icelle,  laquelle  connoigfance  eft   interdite  a 
w  tous  autres  juges:"  and  in  confirmation  of  this,  he  re- 
fers to  the  ordonances  of  the  French  kings  in  1543,  1584, 
&c.    Here  it  will  be  obferved,  that  the  cognizance  of  crimes 
falling  within  the  admiral's  jurifdiclion  is  exprefly  inter- 
diaed  and  forbid  to  all  other  judges :  and  the  fame  author, 
in  page  422,  holds  it  as  a  rule  that  the  place  where  a  crime 
has  been  committed,  fubjeas  the  delinquent  to  the  jurifdic- 
tion of  that  place,  which  is  exaaiy  conformable   to  our 
opinion  of  criminal  jurifdiaion.    In  the  like  manner  WeU 
woody  in  the  paflages  already  referred  to,  after  mentioning 
the  admiral's  jurifdiaion  in  caufes  civil  and  criminal,  adds, 
2  "  That 
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«c  That  no  other  judge  of  any  degree,  at  leaft  in 'Scot-' 
n  land,  may  meddle  therewith,  but  only  by  way  of  aHifl- 
"  ance  ;  and  that  by  commiffion  and  in  diilicile  caufes,  a$ 
**  was  found  in  the  action  intent-d  by  Antoine  de  la  Tour; 
'«  and  one  Chriftian  Marteiss  6th  Nov,  anno  1542:"  and 
for  proof  thereof,  he  refers  to  the  records  of  Scotland,  torn.  i. 
c.  555.  Further,  the  gtt&i  ordonancc  of  Lewis  XIV.  of 
France,  concerning  the  marine,  contains  a  particular  chap- 
ter on  the  competency  of  the  judges  of  the  admiralty,  and 
which  begins  with  thefe  words,  "  Les  juges  de  Tadmiraute 
*'  connoitront  privaiivetnent  a  toils  autres,  &c."  And  then 
goes  on  co  enumerate  the  caufes  in  which  the  admiral  fhould 
have  a  privative  jurifdiclion  ;  and,  inter  alia,  the  article  iocH 
is  in  thefe  words,  "  Connoiftront,  pnreillement  des  pira- 
<e  teries  &  des  pillages  &  defections  des  equipages,  &  generaie- 
<c  merit  de  tous  crimes  &  delits  commis  fur  la  mer  ;-fes  ports' 
"  Havres  &  Rivages."  This  ordonance  L  ars  date  the  24th 
of  Aiiguft,  1 68 1,  and  immediately  thereafter  followed  our 
ftatute  above-mentioned,  pafled  in  September  i63i,  which, 
though  fhorter,  does  evidently  proceed  on  the  fame  plan, 
and  declares,  the  admiral  court  to  be  a  foveretgn  court  5 
the  admiral  to  be  the  king's  lieutenant  and  juftice  general 
upon  the  feas,  &c.  and  to  have  the  fdle  privilege  and  ju- 
rifdiclion  in  ail  maritnie  or  fea-faring  caufes,  whether  civil 
Or  criminal,  and  prohibits  all  other  judges  to  meddle  there- 
with in  the  fir  ft  inftance.  Thefe  words  of  the  ftatute, 
therefore,  cannot  Jeave  a  doubt,  that  in  all  crimes  com- 
mitted within  the  admiral's  territory,  his  jurifdidlion  was  in- 
tended tb  b&  privative  and  exclufivc ;  and  accordingly  lord 
Stair,  m  his  Inftitute,  book  iv.  tit.  37.  §  4.  doesexprefly  fay, 
(C  That  all  actions  criminal,  comm:.:;ed  at  iea,  or  within  the 
**  fea-mark,  are  proper  to  be  judged  by  the  high-admiral 
4C  of  Scotland  :"  and  it  is  clear,  that  by  the  wore  proper  he 
means,  that  the  jurifdic"iion  is  privatize  or  exclusive,  as  he  is 
there  defcribing  the  proper  or  privative  jurifdiclion  of  courts 
of  different  kinds.  It  is  true,  that  Sir  George  Mackenzie 
does  fay,  that  the  juftices,  or  jufticiary  court,  has  a  cumu- 
lative jurifdielion  with  the  admiral  in  crimes  committed  at 
fea  ;  but  it  wit!  be  noticed,  that  he  wrote  before  the  a£fc 
2681  :  and  a  late  learned  judge  of  this  court,  in  m'anu- 
fcript  notes  upon  Mackenzie^  has  obferved,  c£  that  the  mat- 
<6  ter  was  now  clear  by  the  aft  1681,  and  that  in  the  cafe 
<c  of  and  others 

"  1723,  the  lords  were  of  opinion,  that  the  judge-admiral 
"  h  id  a  privative  jurifdidlion  in  prima  inftantia  but  the 
diet  was  deferted  ante  fententiam.    The  cafe  here  referred 
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to,  appears  from  the  records  of  the  court,  to  have  beer* 
that  of  T  homas  Lamb,  who  was  indicted  on  the  13th  of 
December,  1723,  for  deforcing  cuflom-houfe  officers,  and 
violently  entering  i  (hip  in  a  harbour;  but  who  having 
objected  that  the  crime  could  only  be  tried  by  the  admi- 
ral, the  kind's  advocate  thereupon  defer  ted  the  diet ;  and  the 
fame  mariufcripc  notes  contain  an  opinion,  "  that  as  the  fef- 
cs  fion  may  reduce  the  admiral's  decreets  incivilibus,  ever 
<e  fince  the  act  a  paritatc,  the  jutlices  may  reduce  in  crimina- 
cc  libus  and  their  (i.  e.  admiral's)  privative  jurifdifticn  is 
«c  only  declared  (in  the  fir  ft  inft?nc  e)  therefore  their  pro- 
*c  ceedings  may  be  reviewed  which  fhows  that  this 
court's  havino-  a  power  to  review  the  admiral's  proceed- 
ings, does  not  at  all  impeach  his  having  a  privative  juris- 
diction for  trying  crimes  in  the  nrft  inft'ance  that  have 
been  committed  within  his  territories.  In  fhort,  Sir  George 
Mackenzie  appears  to  hare  formed  his  opinion  not  upon 
principles  or  ftatutes,  but  entirely  upon  the  fa£l  of  fome 
crimes  committed  within  the  admiral's  territory,  having 
been  tried  by  this  court,  particularly  piracies  committed  at 
fea  in  the  years  1610  and  1613;  and  befides  thefe  in- 
flanccs  which  he  mentions,  it  is  faid  that  in  the  year 
1672,  one  Beith  ,  a  minifter,  was  tried 

for  killing  a  man  on  board  a  boat,  within  a  port  of  the 
Ifle  of  Arran.  But  none  of  thefe  cafes  can  fuffice  to  efta- 
felifh  a  jurifdi£tion  in  this  court,  which  it  had  not  by  law; 
efpecially  as  it  appears  from  the  records,  that  no  objection  to 
the  competency  of  the  court  was  there  proponed,  and  that 
they  all  happened  before  the  act  3681.  In  ancient  times, 
when  this  jurifdiction  of  admiralty  was  fir  ft  eftablifhed,  the 
perfons  employed  in  it  feem  to  have  been  ignorant  of  their 
duty,  which  occafioned  the  157th  act,  12th  pad.  James  VL 
limiting  the  jurifdiclion  of  admiral  to  the  fame  .  bounds  it 
was  in  the  time  of  James  V.  Afterwards  the  judges  of  the 
admiialty  became  more  experienced  and  refpeeted  ;  fo  that 
by  another  ad,  being  the  15th  of  the  20th  pari,  of  James  VI. 
the  admiralty  was  exprefsly  declared  to  be  a  fovereign  judica- 
tory-,  upon  this  narrative  or  confederation,  "  that  the  infuf- 
*  ficiency,  corruption,  and  defects  which  were  in  the  de- 
"  putes  and  members  of  thefe  courts  in  former  times,  and 
Ct  whereby  thefe  judicatures  were  not  thought  worthy  of 
44  that  favour,  is  now  helped  and  well  amended."  It  is 
not  therefore  furprifmg,  that  while  the  admiralty  was  in  this 
weak  (late,  the  juftice  court  fhould  have  made  encroach- 
ments on  its  juriidi&ion  \  for  the  very  fame  thing  happened 
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to  the  juftice  court  itfelf,  as  in  thofe  days,  and  even  down  tr» 
the  time  of  Sir  George  Mackenzie,  the  lords  of  feflion,  as 
being  the  more  potent  and  refpec/table  judicatory,  ufed  to 
encroach  on  the  jurifdiclion  of  the  juftice  court,  by  not  only 
advocating  criminal  caufes,  from  inferior  courts,  but  event 
fufpending  its  fentences,  although  no  fuch  power  is  now  pre- 
tended to  be  in  the  feflion.  It  likewife  appears,  that  the 
judges  of  the  admiralty  were  different,  and  ufed  to  call  in 
the  juftices  to  afiift  them  as  affeffori  in  difficult  caufes,  which 
led  thefe  juftices  to  ufurp  upon  the  admiral's  jurifdiclion,  and 
even  to  take  upon  them  to  try  fomc  of  his  caufes,  even  fuch  as 
piracy,  in  their  own  court  ;  but  thefe  were  only  fo  many 
illegal  encroachments,  which  cannot  be  regarded,  and  which 
have  not  been  repealed  fmce  the  ail  1681,  coniirming  the 
admiral  court  in  its  juft  privileges.  For  with  regard  to  any 
cafes  that  have  occurred  in  this  court  fince  that  ftatutc, 
none  of  them  do  go  the  length  of  affording  a  precedent  for  this 
court's  trying  in  the  firji  in/iance  a  crime  entirely  committed 
within  the  admiral's  territory. 

In  the  cafe  of  Sir  Alexander  Anflruther,  in  the  year  17 20, 
the  crimes  charged  were  the  carrying  a  man  by  force  from  a 
houfe,  after  beating  him  there,  then  putting  him  on  board  a 
veffel,  and  from  thence  landing  him  and  carrying  him  as  a 
prifoner  through  the  country  ;  whereby  it  appeared  that  the 
crimes  charged  were  begun  and  terminated  within  the  juris- 
diction of  this  court,  and  which  therefore  b.hoved  to  be  com- 
petent to  try  them.  The  like  was  t  e  cafe  of  Paton,  and 
others,  tried  in  the  fame  year  1720  for  JcJiiicn,  ricts,  and 
hamefucken,  by  affauhing  people  within  t lie  territory  of  this 
court,  then  plundering  a  fhip  of  meal,  and  carrying  that  meal 
into  the  country,  in  thofe  cafes  no  objection  could  be  to  the 
competency  of  this  court,  and  none  was  made  thereto.  In 
the  next  cafe  of  Thomas  Gray,  in  the  year  1751,  the  ob- 
jection was  indeed  ftated  for  the  pannel  in  regard  that  the 
forcible  marriage  was  laid  as  committed  by  him  upon  the 
fane's  of  MulTelburgh,  but  it  was  moll  juftly  repelled,  in  re- 
gard not  only  that  it  did  not  appear  that  fj^e  fame  happened 
within  the  flood-mark,  but  in  refpeel  that  the  forcible  mar- 
riage was  only  a  branch  of  the  crimes  charged  againfr.  him,  he 
being  accufed  of  a  forcible  abduction  of  a  young  woman  from 
Canon-milns  to  the  fands,  and  of  having  carried  her  back 
from  thence  to  JockVlodge,  where  he  a  tempted,  by  vio- 
lence, to  confummate  his  pretended  marriage  :  fo  that  the 
offences  charged  were  both  begun  and  ended  within  the 
territory  of  this  court,  winch  was  fufneient  to  eftublifii  the 
jutifdidtion  in  that  cafe.    And  as  to  the  cafe  of  James  John- 
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flon,  and  others,  who  were  tried  in  this  court  in  the  year 
1756,  for  a  riot  at  Ptttcnweem,  it  appears  that  the  court 
doubted  of  its  own  juiifdiction  ;  and  therefore  heard  the 
ccunfel  for  the  proiecutor  in  fupport  of  it,  as  the  counfel 
for  the  pannels  refufed  to  make  any  objection,  or  fo  much 
as  to  argue  upon  the  point.  Under  thefe  ctrcumftances, 
where  all:  the  argument  was  on  one  fide,  the  court  found  that 
the  trial  might  proceed  before  them  ;  but  they  did  fo  upon 
the  fame  principles  as  had  governed  the  cafe  of  Gray  already 
mentioned,  feeing  the  indictment  did  there  charge  that  the 
crime  begun  by  the  panne],  and  others,  atfembling  in,  a 
tumultuous  manner,  with  offenfive  weapons,  horfes,  carts, 
&c.  u^on  the  land  j  that  they  then  went  aboard  a  fhip  lying 
in  the  harbour  at  Pittenweem  5  and  having  confined  the  offi- 
cers of  the  ruftoms,  took  out  all  her  cargo,  and  from 
thence  carried  the  goods  on  a  board  to  Leuchars  ;  "  and 
jf  difpofed  of  them  as  their  property,  and  payed  the  ex- 
fc  pences  of  carrying  the  fame.**  Here  was  continued 
wrong  both  begun  and  ended  within  the  jurifdiclion  of  this 
court ;  and  where  t&at  happens,  it  is  irnpoilible  to  divide  the 
cognizance  of  a  crime,  and  lawyers  hold  that  the  forwn  may 
be  eflablifhed,  ubi  crhv.cn  inchoatum  eft ;  and  much  more  fo  muft 
that  court  have  jurifdiciion  within  whofe  territory  a  crime 
is  both  begun  and  ended.  None  of  thefe  cafes  therefore  do 
in  the  jeaU  affeel  the  prefent,  where  the  whole  of  the  crime 
charged  is  admitted  by  the  profecutor  to  have  happened  with- 
in the  admiral's  territory,  and  confequently  the  court  can 
take  no  cognizance  of  it  in  the  firft  inftance,  unlefs  it  has 
truly  a  cumulative  jurifdiciion  with  the  admiral  in  every 
crime  whatever  ;  for  by  the  fame  rule  that  the  court  can  try 
a  murder  faid  to  have  been  committed  within  the  flood-mark, 
it  may  try  a  like  crime  committed  on  the  high  feas  at  any 
diftance  from  the  fhore,  which  was  never  attempted  to  be 
done  in  any  cafe,  at  lead:  finee  the  act  168 1,  and  which 
would  be  totally,  fubverfive  of  the  admiral's  jurifdiciion. 
Nor  is  there  any  ground  for  a  diftinction  between  crimes  pro- 
perly maritime,  or  not  maritime,  though  alike  happening 
within  his  territory,  as  if  the  admiral  were  privative  in  the 
one  and  not  in  the  other ;  or,  in  other  words,  that  he  is  pri- 
vative in  fuch  crimes  as  piracy  or  others  relative  to  fhipping, 
and  not  in  murder  which  can  be  committed  at  land.  Every 
crime  is  a  maritime  crime  in  the  fenfe  of  the  a&  1681,  if 
it  be  fuch  as  can  be  committed  either  at  fea,  or  within  Hood- 
mark,  which  murder,  as  well  as  robbery,  undoubtedly  can 
be;  and  it  would  lead  to  the  moll:  abfurd  confequences,  were 
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jjny  other  diftin&ion  to  be  received.  A  deforcement  of  re- 
venue officers  certainly  can  be  committed  at  land  as  well  as 
at  Tea  ;  and  yet  in  the  cafe  of  Lamb,  in  the  year  1723,  when 
charged  to  have  been  committed  on  board  a  fliip,  this  court 
ieem  to  have  held  it  as  not  falling  within  their  jurisdiction, 
but  within  that  of  the  admiral  -  and  fo  late  as  the  year  1759% 
when  William  and  Alexander  Avcns,  and  other  fi(hers  at 
Buckie,  were  tried  for  boarding  a  boat  in  a  creelc  near  the 
town  of  Findcchlie  ;  and  there  beating  and  deforcing  the 
cuftom-houfe  officers,  and  carrying  the  boats  and  goods  to 
fea,  the  then  lord  advocate  thought  it  necefTary  to  bring 
the  trial  before  the  judge  of  the  admiralty,  which  it  may- 
be prefumed  he  would  not  have  done  had  he  not  been  of 
opiri  on,  notwithftanding  the  cafe  of  Pittenweem  and  others 
above-mentioned,  that  men  a  crime,  when  committed  en- 
tirely within  the  admiral's  territory,  would  only  be  tried  in 
the  rirft  inffance  before  that  judge.  Indeed,  that  no  other 
diiftin&ion  can  take  place,  but  that  arifing  from  the  locus  de- 
list is  rnanifeft  from  what  has  been  already  flated  j  and  which. 
i£  alio  enforced  by  the  principles  of  the  law  of  England, 
where  for  ascertaining  what  crimes,  as  well  as  what  contracts 
fall  under  the  cognizance  of  the  admiral  or  the  courts  of 
common  Uw,  no  other  criterion  is  fixed  but  that  of  the 
place  where  the  crime  or  contract  had  its  exigence;  fo  that 
if  the  fame  was  within  the  admiral's  jurifdiclion,  the  cog- 
jiizuice  thereof  is  peculiar  to  him.  This  appears  from  the 
new  abridgement  of  the  law,  commonly  called  Bacon's,  but 
faid  to  be  the  work  of  lord  chief  baron  Gilbert,  vol.  ift.  p. 
623,  etfeq.  And  fo  well  was  the  admiral's  jurifdi£tion  in 
crimes  committed  within  his  territory  held  to  be  eftablifh- 
cd,  that  it  required  an  exprefs  ftatute,  viz,  that  of  the  28th 
of  Henry  VIII.  cap.  13.  for  authorifing  the  trial  of  fuch  of- 
fences by  commiffion  according  to  the  rules  of  the  common 
law,  inftead  of  the  civil  law,  which  otherwife  takes  place  in 
the  court  of  admiralty.  That  ftatute  provides  M  that  all 
64  felonies  and  robberies,  &c.  upon  the  fea,  or  in  any  ha- 
66  ven,  river,  creek,  or  place  where  the  admiral  or  admirals 
u  have,  or  pretend  to  have,  power,  authority,  or  jurifdic- 
6C  tion,  {hall  be  enquired,  tried,  &c.  upon  commimons  di- 
';  reeled  to  the  admiral  or  admirals,  or  to  his  or  their  deputy 
8  or  deputies,  and  to  other  three  or  four  fubffantial  perfons 
f8  named  by  the  lord  chancellor  $"  which  clearly  mews  that 
tv  z  jurifdicV.on  of  t'lefe  crimes  was  ftill  kept  diftindl  from  that 
of  the  courts  of  common  law.  And  as  we  have  no  fuch  fta- 
tute in  Scotland,  it  fortifies  the  prefent  argument,  that  fe- 
lonies committed  within  the  admiral's  territory  muft  be  tried 
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before  the  admiral,  where  the  fame  form  of  trial  by  jury, 
and  the  fame  rules  of  law  are  obfervcd,  as  in  this  court  of 
juftieiary.  It  is  true,  that  in  England  the  courts  of  com- 
mon law,  have  cognizance  of  offences  committed  upon  the 
lea-more  or  fands,  when  not  covered  with  water,  and  even 
in  ports  and  rivers,  when  infra  corpus comiiatis ;  hut  that  cannot 
at  all  affect  the  prefent  cafe,  becaufe  the  territory  of  the  admiral 
of  England  is  limited  to  the  high  feas,  and  does  not  extend 
to  the  mores,  unlefs  when  covered  with  water,  nor  to  any 
waters  within  the  body  of  a  country  ;  whereas  the  jurifdic- 
tion  of  the  Scots  admiral  does  by  exprefs  ftatute  extend  to 
ports  and  harbours,  and  to  the  tea- more  as  far  as  the  higheft 
tide  flows,  whether  the  fands  or  more  below  the  flood -mark 
be  at  the  time  covered  with  water  or  not  ;  and  where  his 
jurifdidion  or  territory  begins,  there  the  jurifdiction  of  this 
court  in  the  fnft  inliance  mull  terminate. 

ILAY  CAMPBELL  and  follicitor  DUNDAS  for 
the  profecutors  anfwered, 

THAT  the  prifoner  at  the  bar  ftands  indicted  before  this 
high  court  of  jufticiary  for  the  crime  of  murder  com- 
mitted by  him  as  follows  :  —-That  on  the  24th  October  laft 
Alexander  earl  of  Eglintoun  having  gone  to  take  the  air  in 
his  coach  in  the  neighbourhood  of  his  own  houfe,  in  the  coun- 
ty of  Air,  one  of  his  fervants  came  up  to  the  coach,  and  in- 
formed him  of  two  perfons  being  upon  his  grounds  of  Ar- 
droffan,  one  of  them  with  a  gun  ;  upon  which  the  earl,  who 
had  fhictly  prohibited,  by  publick  advertifements,  all  per- 
fons from  mooting  or  killing  game  upon  his  eftate,  mounted 
on  horfeback,  rode  after,  and  came  up  with  them,  after 
they  had  got  upon  the  adjacent  fands  ;  and  finding  the  pri- 
soner to  be  the  perfon  who  carried  the  gun,  the  laid  earl  re- 
monftrated  with  him  for  fo  doing,  and  defired  him  to  deliver 
up  the  gun,  which  the  prifoner  refufed,  and  foon  after  cock- 
ed the  gun,  prefented  and  pointed  it  at  him,  going  onwards 
at  the  fame  time,  till  at  lafc  the  gun  was  fired,  and  a  mortal 
wound  given  to  the  earl,  in  the  way  and  manner  fet  forth  in 
the  indictment,  of  which  wound  the  earl  died  that  fame  night. 

This  is  the  fubilance  of  the  charge  :  and  it  has  further  been 
explained  in  a  feparate  minute  made  upon  a  motion  of  the 
court  in  the  beginning  of  the  debate,  that  the  fands  fpecified 
in  the  libel,  adjacent  to  the  lands  of  Ardroffan,  are  the  fands 
of  the  fea  ;  and  that  the  gun  was  fired,  and  the  wound  given, 
within  the  high-waier-mark  :  both  parties  being  then  upon 
&e  dry  beach,  or  fliore,  between  the  high  and  the  low- 
water-mark.  An 
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An  exception  has  from  thence  been  taken  to  the  jurifdiclion 
of  the  court,  founded  upon  a  fuppofed  exclullve  privilege  in 
the  lord  high  admiral  of  Scotland,  and  his  deputies,  to  try 
all  crimes  committed  upon  the  leas,  or  in  ports,  harbours, 
and  creeks  of  the  fame,  or  upon  frelh  waters  and  navigable 
rivers  below  the  firft  bridges,  or  within  the  flood  marks.  But 
to  this  exception,  founded  chiefly  upon  an  act  of  the  Scots 
parliament,  anno  1681,  chap.  16.  the  following  anfvvers  occur 
for  the  profecutors. 

At  what  time  the  office  of  high  admiral  firft  arofe  in  Scot- 
land, does  not  with  certainty  appear;  but  there  is  clear  evi- 
dence that  his  jurifdiclion  is  not  antient.  It  is  probable  that 
his  office  was  originally  of  a  mere  minifterial  nature,  conferring 
a  command  at  fea  in  time  of  war,  and  attended  with  certain 
powers  and  privileges  relative  to  fea  affairs,  particularly 
with  regard  to  prizes,  and  to  wrecked  goods,  but  without 
any  judicial  cognizance  or  jurifdiclion.  Afterwards  he  came 
to  aflume  a  power  of  judging  in  maritime  affairs  even  in  time 
of  peace;  but  ftill  this  jurifdiclion  went  no  farther  than  to 
cafes  ftriclly  maritime,  and  was  cumulative  with  the  univer- 
sal and  radical  jurifdiclion  which  the  fupreme  judges  of  the 
common  law,  both  in  civil  and  criminal  matters,  had  over 
the  whole  kingdom. 

Alexander  King,  a  manufcript  author  upon  the  admiralty 
of  Scotland,  who  wrote  in  the  laft  century,  and  who  muftbe 
fuppofed  to  have  underftood  the  fuhject,  as  he  himfelf  enjoyed 
the  office  of  judge  of  the  court  of  admiralty,  gives  an  account 
of  the  rife  and  progrefs  of  this  jurifdiclion,  fimilar  to  what  has 
already  been  fuggefted.  He  fays  the  admiral  was  an  officer 
appointed  in  time  of  war,  to  prefide  over  the  king's  fleets,  and 
took  a  military  oath ;  that  in  time  of  peace  he  exercifed  a 
jurifdiclion  confequent  upon  his  office,  which  the  author  ex- 
plains in  the'e  words.  De  omnibus  itaque  contr  aver  fits  marinis 
cognofcit  amorans.  Marinas  contraverfias  intelligo  omnes  eas  qua 
navigationis  ratione  ineuntur,  five  ex  contractu  vel  quafi  contraStu^ 
five  ex  maleficio  aut  quafi  ex  maleficio  oriuntur,  nee  inter  eft  in 
mart  an  in  terra  contractus  celebrentur^  delicla  tamen  ex  necefji- 
iate  intra  maris  f.uxum  perpetrari  debent. 

What  fhews  that  this  jurifdiclion  is  not  of  an  early  date  in 
Scotland,  is,  that  no  mention  is  made  of  it  in  the  Regiam  Ma- 
jejlatem,  or  in  any  of  the  other  relicks  of  our  antient  ftatute 
Jaw,  collected  together  in  that  book,  though  it  is  remarkable 
that  all  the  other  jurifdictions  in  Scotland  are  particularly 
treated  of  and  defcribed  ;  for  example,  the  juffice  court,  the 
fherifF  court,  regality  courts,  chamberlain  courts,  &c.  Fur- 
ther it  appears  from  Sir  George  Mackenzie,  (Crim.  part  2. 
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tit.  9;)  and  from  the  acl:  of  parliament  1593,  c.  154.  ?j he! 
conllitutions  ratified  thereby  (vide  Appendix  to  Statute  Law/ 
abridged)  that  the  deans  of  £uild,  of  burghs,  and  waterr 
baillies  were  in  thofe  cays  the  judges  in  civil  maritime  quef- 
tions  ;  and  that  the  lord  juftice-general,  and  his  deputes, 
were  the  judges  in  criminal  caufrs  of  a  maritime  nature. 

The  juftice  general,  and  his  deputes,  were  indeed  the  fu- 
preme  criminal  judges  over  thq  whole  kingdom,  without  any 
exception,  either  as  to  c^ufei,  or  as  to  territory.  Their 
commiilions  were  ample  and  unlimited.  The  grants  of  juf- 
ticiary  to  the  family  of  Argyle,  who  long  enjoyed  that  high 
office,  were  infra  totumregnum  nnjlrum^  and  to  determine  om- 
ries  et  jingulas  caufes  crhninalcs  One  of  them  by  James  the  Vth„ 
to  Archibald  earl  of  Argyle,  dated  28th  October,  1529,  is 
exhibited  to  the  court.  There  are  likewife  many  old  itatutes 
appointing  the  juftice  and  his  deputes  to  hold  courts  in  the 
different  parts  of  the  kingdom,  iflands  included,  that  juflice 
might  be  adminiftered  over  the  whole  realm,  (fee  Skene  voce 
Iter)  and  no  diftin&ion  appears  between  crimes  committed 
upon  the  coafts,  harbours,  or  feas,  and  thofe  committed 
within  the  body  of  the  kingdom  :  on  the  contrary,  certain 
trefpafles  which  feem  to  be  of  a  maritime  nature,  are  men- 
tioned in  fome  of  the  old  ftatutes  (ftat.  Rob.  L  c.  ni 
pari.  1449.  c.  9.)  as  punifhable  by  the  juftices,  fuch  as  kill- 
ing falmon  within  the  fea  or  flood-mark  in  forbidden  times, 
and  other  matters  relative  to  cruives  and  fifhings. 

The  firft  notice  taken  of  the  admiral's  jurifdiclion  in  any 
of  our  ftatutes,  is  in  parliament  1592,  cap.  j6o.  of  the  fmall 
edition  ;  and  from  this  a£r.  it  appears,  that  in  the  preceding 
reign,  viz,  that  of  queen  Mary,  the  earl  of  Bothwell,  lord 
high  admiral,  had  obtained  fome  unufual  claufes  in  his  grant 
of  admiralty,  and  ufurped  a  higher  jurifdi&ion  than  was  con- 
fident with  the  law,  which  having  been  greatly  complained 
of,  the  faid  acl  was  made  in  order  to  remedy  the  abufe,  and 
to  reftore  matters  to  where  they  were  before  the  death  of 
James  the  Vth.  At  the  fame  time  it  is  remarkable,  that  even 
in  queen  Mary's  reign  caufes  ftriclly  of  a  maritime  nature 
were  judged  by  the  court  of  feffion  in  the  firft  inftance. 
This  appears  from  the  cafe  of  lord  Bothwell  contra  Fleem- 
ings,  9th  March,  1543,  which  is  to  be  found  in  Sinclair's 
Manufcript  Collection  of  Decifions,  in  the  advocate's  library. 
The  only  peculiarity  obfervabSe  in  this  cafe,  is,  that  the 
judge  admiral  is  faid  to  have  taken  his  feat  in  the  court  of 
feffion,  and  voted  along  with  the  judges  of  that  court,  which 
he  was  probably  allowed  to  do  from  commitasy  or  from  the 
idea  of  cumulative  jurifdidion,  as  we  fee  from  the  act  29. 
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pari.  1537,  that  this  was  practifed  in  other  cafes  of  cumula- 
tive jurifdiction. 

The  next  mention  of  the  admiral  is  in  the  act  15th  pari. 
1609,  and  the  notice  which  is  there  taken  of  him  does  not 
convey  a  high  idea  of  his  jurifdiction.    In  1606  an  act  had 
paffed  directing  execution  of  horning  to  pafs  on  the  decrees 
of  fheriffs,  ftewarts,  and  baillies ;  but  in  which  act:  it  would 
feem  the  admiral  and  his  deputies  had  been  purpofely  omitted, 
becaufe  not  worthy  of  that  privilege.    Some  care,  however, 
had  been  taken  before  the  year  1609  to  fiil  the  offices  of  ad- 
miralty with  more  able  and  proper  men  ;  and  an  act  was  then 
palled,  allowing  the  fame  execution  to  proceed  upon  their 
decrees,  as  in  the  cafe  of  other  inferior  judges  ;  and  indeed 
there  was  more  reafon  for  this  regulation  with  refpect  to  ad- 
miral decrees  than  in  any  other  cafe,  becaufe  ftrangers  and 
feafaring  people  being  generally  the  parties  concerned,  it  was 
very  proper  that  there  (hould  be  fummary  execution  upon 
them.    This  act  indeed  mentions  the  admiral  court  as  a 
fovereign  judicatory ;  but  the  meaning  of  this  is  explained  by 
Sir  George  Mackenzie,  in  his  obfervations,  to  be,  that  the 
high  court  of  admiralty  held  at  Edinburgh  is  fuperior  to  all 
the  deputy  admiral  courts  held  in  other  parts  of  the  kingdom, 
and  has  a  power  of  reviewing  both  the  fentences  of  thefe  in- 
ferior admirals,  and  alfo  his  own  decrees.    It  was  ftill  a 
court  fubordinate  to  the  feflion  and  jufticiary,  and  remains 
fo  to  this  day;  as  it  is  a  point  not  difputed,  that  the  decrees  of 
the  high  court  of  admiralty,  even  in  caufes  the  mo  ft  ftrictly 
maritime,  are  liable  to  be  brought  before  the  fupreme  courts 
of  feffion  and  jufticiary  in  the  fecond  inftance,  by  way  of 
fufpenfion  or  review  ;  and  at  the  time  of  the  act  laft  referred 
to,  they  could  be  brought  alio  in  the  ftrft  inftance,  as  al- 
ready mentioned. 

In  the  years  1610,  and  161 3,  recently  after  the  act  1609, 
two  inftances  appear  on  record  of  trials  for  piracy,  one  of 
them  before  the  privy  council,  and  another  before  the  court 
of  jufticiary.  Sir  George  Mackenzie  takes  notice  (Crim, 
Part  II.  tit.  9.)  of  them,  and  lays  it  down  as  a  clear  propo- 
fition,  that  the  admiral's  jurifdiction  was  then  cumulative  with 
that  of  the  jufticiary,  even  with  regard  to  crimes  of  a  mari- 
time nature  committed  at  lea. 

And  indeed  the  cafe  could  not  be  otherwife,  for  however 
ample  the  grants  of  jufticiary  have  been  to  the  lords  high-ad- 
miral, they  could  not  be  more  fo  either  as  to  territory  or 
caufes  than  fhofe  voted  in  the  two  fupreme  courts  of  feffion 
and  jufticiary.  Thefe  courts  had  an  univerfal  jurifdiction 
over  the  whole  kingdom  without  exception  ;  and  therefore 
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the  n-cefiary  confequence  of  the  admiral's  having  Jikewifc  a 
jurifdi&ion  either  of  one  kind  or  another,  was,  that  he  ex- 
ercifed  that  jurifdiction  in  cumulo  with  the  fupreme  courts, 
In  order  to  make  the  admiral  exclufive  with  refpecl  to  his 
jurifdiaion,  or  any  part  of  it,  a  ftatute  was  neceflary,  declar- 
ing him  to  be  fo,  and  prohibiting  the  fupreme  courts  from 
exercifing  that  branch  of  jurifdiclion. 

The  courts  of  feffion  and  jufticiary  have  a  clear,  radical, 
and  original  right,  to  judge  admiral  caufes  as  well  as  others, 
unlimited  as  to  territory,  and  without  diftinclion  as  to  matter. 
If  the  admiral  therefore,  a  magiftrate  of  recent  date,  claims 
any  privative  jurifdiclion,  he  muft  prove  it ;  and  accordingly 
he  appeals  to  the  acl  16th  of  the  parliament  1681,  as  the 
charter  of  his  exclufive  jnrifdiclion. 

The  profecutors  do  admit,  that  by  this  act,  he  has  ob- 
tained an  exclufive  jurifdiclion  in  the  firft  inftance  with  re- 
fpecl to  certain  matters ;  but  they  contend  that  this  exclufion 
can  go  no  further  than  the  act  carries  it;  and  that  both  from 
the  words  and  intention  of  the  law,  and  from  the  reafon  of 
the  thing,  it  is  clear  that  his  exclufive  jurifdiclion,  both  in 
civil  and  criminal  matters,  is  limited  ratione  caufce.  The  aft 
confifts  of  two  parts,  which  are  apt  to  be  blended  together, 
and  not  fufHciently  diftinguifhed,  viz.  a  declaratory,  and  an 
enacting  part.  The  firft  points  out  what  the  jurifdiclion  was 
then  underftood  to  be  it  declares  the  court  to  be  fovereign, 
and  to  import  fummary  execution,  the  meaning  of  which  has 
already  been  explained.  The  fecond  part  proceeds  likewife 
upon  a  recital  or  narrative,  that  the  high  admiral  is  his  maje- 
fty's  lieutenant  and  juftice-general  upon  the  feas,  and  in 
ports,  harbours,  creeks,  &c.  and  enacts  that  he  fhould  have 
"  the  fole  privilege  and  jurifdiclion  in  all  maritime  and  fea- 
c<  faring  caufes  foreign  and  domeftic,  civil  or  criminal,  what- 
"  foever  within  the  realm,  and  over  all  perfons  concerned  in 
<c  the  fame  j"  and  prohibits  all  other  judges  from  any  cogni- 
zance of  the  faid  caufes,  in  the  firft  inftance.  The  after-part 
of  the  adl  allows  fufpenfions  of  their  fentences  in  thefe  caufes, 
but  no  advocations. 

The  recitals  contained  in  this  act,  declaratory  of  the  pow- 
ers already  vefted  in  the  office  of  high-admiral,  muft  be  ex- 
plained by  the  law  and  practice  antecedent  to  that  period, 
and  ought  not  to  be  mixt  with  the  enacting  words,  which 
give  a  new  additional  privilege  to  the  high-admiral  of  being 
exclufive  in  the  firft  inftance  as  to  certain  caufes,  viz.  mari- 
time and  fea- faring  queftions  civil  or  criminal. 

F ormerly,  although  he  was  a  lieutenant  and  juftice-general, 
and  a  fovereign  court  in  certain  refpects,  yet  his  jurifdiaion 
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was  cumulative  in  every  refpeSi  with  that  of  the  feffion  and  jufti*- 
ciary.  By  the  act  1681,  he  is  made  privative  in  the  fmt  in- 
ftance  \  but  this  privative  jurifdiction  is  confined  ratione  can/*?, 
both  in  civil  and  criminal  matters.  He  is  not  made  excluiive 
over  a  certain  territory,  but  in  certain  caufes,  which  fail  un- 
der the  particular  province  of  an  admiral,  viz.  maritime  and 
fea-faring  caufes  wherever  they  arife,  whether  within  the 
fea  or  without  it ;  and  confidering  the  enactment  in  this  view, 
it  was  a  proper  and  falutary  one,  as  the  admiral  and  his  de- 
pute may  be  fuppofed  to  give  more  attention  to  maritime  af- 
fairs, than  other  judges  ;  but  to  extend  this  exclufive  power 
to  cafes  not  maritime,  whether  civil  or  criminal,  would  have 
been  unfalutary  and  unexpedient. 

The  fingle  thing  that  gives  a  foundation  for  the  argument 
on  the  part  of  the  pannel,  is  that  the  recitals  of  the  act  be- 
flow  high-founding  denominations  upon  the  admiral,  fuch  as 
lieutenant  and  juftice-general  upon  the  fea,  &c.  But  in  the 
firft  place  this  being  narrative  only,  muft  be  explained  ac- 
cording to  the  former  law,  as  already  mentioned.  2clly.  What 
feems  to  have  given  rife  to  the  particular  ftile  in  which  this 
act  is  penned,  is,  that  the  duke  of  York  was  then  commif- 
(ioner  to^the  parliament  of  Scotland,  and  at  the  fame  time 
lord  high-admiral  of  the  kingdom. 

3<dly .  What  mews  that  the  admiral's  jurifdiclion,  not- 
withstanding thofe  recitals,  was  meant  to  be  a  jurifdiclion 
with  refpect  to  caufes,  and  not  with  refpect  to  territory,  is, 
that,  in  fact,  the  commiflions  to  the  admiral  have  all  along 
been  univerjal  as  to  territory.  The  commiflion  to  the  prefent 
lord  high-admiral,  the  earl  of  March,  is  exhibited  to  the  t  ou  t, 
which  appoints  his  lordfhip  "  our  vice-admiral,  comm. iff. ry 
46  and  deputy,  in  and  through  all  that  part  of  our  faid  king- 
<c  dom  commonly  called  Scotland,  and  the  maritime  parts 
"  of  the  fame,  and  thereto  adjacent." 

4thly.  The  enacting  words  of  the  ftatute  are  the  rule  by 
which  this  quettion  muft  be  decided  ;  and  thefe  words  are 
unambiguous  and  clear,  for  they  do  exprefsly  fay  that  the  ad- 
miral (hall  be  exclufive  in  the  firft  inftance  as  to  maritime 
and  fea-faring  caufes,  civil  or  criminal,  and  over  all  perfons 
concerned  in  the  fame  5  and  they  do  not  fay  that  he  lhali  be 
limited  to  a  certain  territory,  or  that  he  {hall  have  an  exclu- 
five power  to  judge  of  caufes  not  maritime,  either  within  or 
without  that  territory.  The  words  maritime  and  fea-faring 
caufes,  civil  or  criminal,  were  totally  ufelefs  and  improper, 
if  an  unlimited  jurifdiction  as  to  caufes  was  meant.  The 
act  ought  to  have  provided,  that  he  ftiould  be  the  fole  judge 
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competent  to  all  caufes,  civil  and  criminal,  aiifing  upon  the 
fea,  or  in  harbours,  creeks,  &c. 

5tbly,  As  to  civil  caufes,  it  is  a  point  not  difputed,  that 
his  jurifdi&ion  is  univerfal  in  point  of  territory,  and  limited 
ratione  caufes.  He  is  the  fole  judge  competent  in  the  firft  in- 
ftance,  in  all  charter-parties,  policies  of  infurance,  and  other 
contracts  of  a  maritime  nature,  whether  entered  into  at  fea, 
or  upon  land;  a  contracl  of  that  fort  entered  into  in  the  city 
of  Edinburgh,  muft  be  judged  of  by  the  admiral ;  and  on 
the  other  hand  civil  caufes,  not  maritime,  arifing  upon  the 
fea,  or  in  harbours  and  creeks,  &c.  are  judged  by  the  ordi- 
nary courts  of  law,  and  not  before  the  admiral ;  for  example, 
a  minure  of  fale  of  aland  eftate,  a  contract  of  marriage,  or 
other  matter  of  that  kind,  entered  into  on  board  a  (hip,  or 
jn  a  creek,  or  harbour,  comes  under  the  cognizance  of  the 
ordinary  courts,  and  can  with  no  propriety  be  brought  before 
a  court  of  admiralty. 

It  is  true,  the  admiral  has,  by  ufage,  acquired  ajurifdic- 
tion  cumulative  with  the  judge-ordinary  in  certain  civil  caufes, 
not  properly  maritime,  viz.  in  mercantile  caufes,  and  this  has 
arifen  entirely  from  the  connection  of  thefe  caufes  with  fea- 
affairs;  but  this  prefcriptive  right  of  exercifing  a  cumulative 
jurifdiclion  in  mercantile  caufes,  merely  on  account  of  their 
connection  with  thofe  which  properly  fall  under  the  admiral's 
cognizance,  does  ftrongly  illuftrate  the  argument  which  the 
profecutors  are  maintaining,  for  it  tends  to  (hew,  that  if  the 
admiral  has  likewife  obtained  a  jurifdiclion  in  criminal  caufes 
not  maritime,  this  muft  be  founded  on  the  fame  prefcriptive 
origin,  and  not  on  the  acl  of  parliament,  and  muft  be  cu- 
mulative with  the  fupreme  jurifdi&ion  of  the  court  of  judi- 
ciary. 

Whether  the  admiral  may,  or  may  not,  have  acquire  !  a 
cumulative  jurifdiclion  in  criminal  cafes  not  maritime,  arif- 
ing upon  the  fea,  or  in  ports,  harbours,  and  creeks,  it  is 
immaterial  to  inveftigate  •  but  fuppcfmg  him  to  have  fuch  a 
prefcriptive  right,  fu^ely  it  cannot  be  of  a  different  nature 
from  his  civil  jurifdiclion  of  the  fame  kind,  viz.  cumulative 
with  the  judges  ordinary.  The  court  of  jufticiary  being  uni- 
verfal  over  the  kingdom,  cannot  be  deprived  of  any  branch 
cf  its  jurifdiclion,  merely  by  another  court's  exercifing  fim'- 
lar  powers,  without/any  ftatute  faying,  that  the  rights  of  this 
other  court  fliall  be  privative.  And  here  it  may  be  obferved, 
that  the  aaeftabiifhing  the  Union,  Article  XIX.  does  plainly 
furpofe,  that  the  admiral's  proper  jurifdiclion  is  confined  to 
cauies  maritime  ;  fo  that  any  other  jurifdiaion  aflumed  by 

the 


[  21  ] 

the  admiral,  is  contrary  to  the  ideas  of  the  ftatutc  law,  and 

has  been  altogether  an  ufurpation. 

The  admiral,  in  civil  cafes,  being  clearly  univerfal  as  to 
territory,  and  limited  ratione  caufa^  cannot  be  otherwife  with 
refpect  to  criminal  matters  ;  for  it  would  be  moft  anomalous 
to  fuppofe,  that  his  criminal  jurifdiction  is  juft  the  reverfe  of 
his  civil  one  j  and  fuch  a  fuppofition  would  be  direc~tly  con- 
trary to  the  act  1681,  in  which  the  words  maritime  and 
feafaring,  are  applied  to  criminal  as  well  as  to  civil  caufes. 

It  is  true,  there  is  this  difference  in  the  nature  of  the  thing 
between  civil  and  criminal  questions,  that  few,  if  any  in- 
ftances  can  be  fuppofed,  of  a  maritime  crime  committed 
upon  land  ;  for  which  reafon  Alexander  King,  the  author 
above  mentioned,  fays,  that  maritime  delicts,  from  neceffity, 
muft  be  committed  within  the  flow  of  the  fea  ;  but  {till,  if 
any  cafe  can  be  figured  of  a  maritime  crime  committed  upon 
land,  i.  e.  a  crime  relative  to  navigation,  or  to  fea-affairs, 
the  cognizance  of  fuch  crime  falls  undoubtedly  in  the  firft 
inftance  under  the  admiral's  privative  jurifdiction  :  and  on  the 
other  hand,  forgery,  perjury,  adultery,  murder,  &c.  commit- 
ted on  board  a  (hip,  fall  clearly  to  be  tried  before  the  court  of 
jufticiary,  and  are  improper  for  the  admiral's  cognizance. 

The  doctrine  here  laid  down  is  fupported,  by  the  beft  au- 
thorities on  the  law  of  Scotland,  as  well  as  by  precedents  and 
the  practice  of  their  courts.  In  the  hiftorical  law-tracts,  the 
work  of  a  very  learned  and  accurate  judge,  (title  Courts, 
p.  332,)  this  point  is  fully  difcuffed  and  determined;  and  the 
author  takes  notice  of  a  cafe  of  murder  committed  at  fea  on 
board  a  boat,  which  having  been  tried  before  the  court  of 
jufticiary,  the  judges  at  flrft  demurred,  whether  it  fell  under 
their  jurifdiction  -3  but,  after  mature  deliberation,  the  jurifdic- 
tion was  fuftained. 

The  author  of  the  Law-inftitutes,  Vol,  II.  p.  540,  agrees 
in  opinion,  that  the  exciufive  jurifdiction  of  the  admiral  in 
criminal  cafes,  is  limited  to  thofe  ftrictly  maritime.  (See  alfo 
Mr.  Forbes,  in  his  Institutes,  Vol.  II.  p.  238,  who  enume- 
rates the  crimes  which  he  thinks  may  be  tried  before  the  ad- 
miral. 

Sir  George  Mackenzie,  in  his  obfervations  upon  the  act 
i68r,  fays  exprefly,  that  the  privilege  thereby  given  to  the 
admiral,  is  limited  to  maritime  and  fea- affairs.  Mr.  Bayne, 
in  his  notes  upon  the  Criminal  Law,  is  of  the  fame  opinion. 

Lord  Stair  mentions  the  fubjeet  in  a  very  overly  manner, 
without  entering  into  particulars,  and  without  making  the 
proper  distinctions  ;  and  the  fame  thing  is  to  be  faid  of  Sir 
Thomas  Craig.    As  to  Balfour,  p.  629,  of  his  Practices, 
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bis  authority  is  taken  from  the  laws  of  Olleron,  and  not  from 
the  municipal  law  of  Scotland,  fee  p.  614,  of  the  fame  book  ; 
and  his  doctrine,  if  taken  literally,  goes  plainly  too  far,  for 
it  includes  the  affairs  of  merchandize  and  fijhing^  which,  by 
the  law  of  Scotland,  never  were  underftood  to  fall  under  the 
admiral's  privative  jurifdiclion. 

Another  author  appealed  to,  viz.  Wellwood,  takes  his  ideas 
likewife  from  the  fea-laws  of  other  countries.  At  the  fame 
time,  in  p.  10.  he  explains  the  admiral's  criminal  jurifdiclion 
in  this  way,  "  that  they  mould  have  a  fovereign  jurifdiclion 
Ci  only  proper  to  themfelves,  over  all  fea-faring  men  within 
"  their  bounds,  and  in  ail  fea-faring  caufes  and  debates,  civil 
*6  and  criminal." 

As  to  precedents,  befides  thofe  already  mentioned,  a  cafe 
appears,  13  June,  1672,  of  a  minifter  in  the  Ifle  of  Arran, 
being  tried  and  condemned  by  the  court  of  jufticiary  for  mur- 
der committed  on  board  an  Irifh  fhip,  lying  in  the  harbour 
of  that  ifland.  The  crime  was  commenced,  carried  on,  and 
perpetrated  on  {hip-board,  and  no  doubt  appears  to  have 
been  entertained  of  the  jurifdiclion. 

Upon  the  9th  of  Auguft,  1720,  Fairney  and  others  were 
tried  before  the  court  of  jufticiary  for  the  crime  of  mobbing  and 
fedition,  by  going  tumultuoufly,  armed  with  axes,  &c.  and  in- 
vading an  Engliffi  (hip  lying  in  the  harbour  of  Leven,  wound- 
ing failors,  cutting  the  rigging,  unhinging  her  rudder,  carrying 
away  fails  and  anchors,  cutting  holes  in  her  bottom,  dam- 
nifying cargo,  &c.  A  fimilar  cafe  was  tried  2d  of  February, 
1756,  where  James  Johnfton,  and  others,  were  charged  with 
having  violently  boarded  a  fhip  in  Pittenweem-harbour,  in 
which  there  were  uncuftomed  goods,  feizing  the  tide-waiters, 
confining  them  to  the  cabin,  unloading  the  vefTel,  and  then 
turning  her  adrift.  The  court  demurred  to  the  jurifdiclion  ; 
and  though  the  counfel  for  the  pannels  waved  the  cbjeclion, 
they  ordered  the  other  party  to  be  heard  ;  and,  upon  delibe- 
rately confidering  the  matter,  found  the  court  competent. 
The  crime  here  was  likewife  commenced  and  carried  on 
aboard  the  fhip ;  and  it  could  make  no  difference  in  the  argu- 
ment, that  the  goods  were  taken  from  on  board,  and  carried 
to  a  houfe  on  land,  for  the  crime  confided  in  the  hoftile  in- 
vafion  of  the  fhip,  and  the  other  acts  committed  there. 

Upon  the  6th  of  July  1722,  Helen  Wilfon  was  tried  be- 
fore the  court  of  jufticiary  for  child-murder;  and  the  fact 
charged  againft  her  was,  that  fhe  had  carried  her  child  to  the 
weft  fide  of  an  ifland,  called  Lammas-lfland,  nigh  the  har- 
bour of  Dunbar,  and  thrown  him  from  a  rock,  whereby  he 
was  killed.    This  rock  hangs  over  the  fea  ;  and  there  is  no 
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doubt  that  the  crime  was  committed  within  the  fuppcfed  ju- 
rifdidion  of  the  admiralty.  It  is  believed  a  fimilar  cafe  was 
lately  tried  before  the  circuit  court  at  Aberdeen,  and  no  in- 
ftances  will  be  found  of  trials  of  that  kind  before  the  ad- 
miral. 

The  cafe  of  McAdam  and  Long,  in  1735,  is  likewife  re- 
markable. They  were  tried  before  the  admiral  for  killing 
Hugh  Frafer  on  board  a  boat  on  the  fea.  The  admiral  pro- 
nounced an  interlocutor  on  the  relevancy,  by  which  the  de- 
fence being  too  much  narrowed,  the  pannels  were  found 
guilty  by  the  jury,  and  condemned  by  the  judge.  Upon 
application  to  the  court  of  judiciary,  the  fentence  was  fuf- 
pended  ;  and  thereafter  the  prifoners  having  petitioned  the 
court  for  liberation,  the  lords  of  jufticiary  "  granted  war- 
"  rant  to  fet  the  petitioners  at  liberty,  upon  finding  fufficient 
<c  caution  acled  in  the  books  of  Adjournal,  each  of  them 
**  under  the  pain  of  300  merks,  that  they  fhould  anfwer  to 
**  any  criminal  libel,  or  indictment,  that  fhould  be  exhi- 
"  bite  againft  them  before  the  court  of  jufticiary  within  the 
a  fpace  of  fix  months  after  the  date  of  the  bail-bond,  at  the 
cc  inftance  of  his  majefty's  advocate,  for  the  crimes  mentioned 
u  in  the  petition/'  The  court  here  underftood  themfelves  to 
be  cumulative  with  the  judge-admiral,  with  refpecl:  to  mur- 
der committed  at  fea,  as  they  obliged  the  pannels  to  find  bail 
to  ftand  a  new  trial  before  themfelves. 

As  to  the  cafe  of  Lamb  and  others,  mentioned  on  the 
other  fide,  none  of  them  go  further  than  to  prove  the  admi- 
ral's exercife  of  a  cumulative  jurifdiclion  with  refpecl:  to  crimes 
committed  at  fea,  or  in  ports,  &c.  and  this  he  has  acquired 
by  prefcription  in  the  fame  way  as  he  has  done  the  cognizance 
of  civil  caufes  mercantile.  Neither  does  Lord  Royfton,  in 
his  manufcript  notes,  give  any  thing  more  to  the  admiral 
than  a  privative  jurifdiction  in  maritime  caufes,  in  terms  of 
the  acl:  j68i.  It  is  faid,  that  a  declinature  of  the  court  was 
moved  in  the  cafe  of  Lamb  ;  but  the  record  does  not  fhow 
what  that  declinature  was,  or  the  proceedings  on  it.  Nei- 
ther does  it  appear  whether  the  crime  tried  was  maritime  or 
otherways. 

It  was  faid,  that  if  the  court  of  jufticiary  could  try  mur- 
der committed  within  the  admiral's  jurifdiclion,  rhis  would 
go  the  length  of  murders  committed?  not  only  within  the 
narrow  feas  or  ports  belonging  to  Scotland,  but  in  the  mod 
diftant  parts  of  the  ocean  ;  which  the  pannei's  counfel  were 
pleafed  to  figure  as  fomething  extremely  incongruous.  Bur, 
with  fubmiffion,  where  does  the  incongruity  lie  ?  when  upon 
all  hands  it  is  admitted,  that  the  courts  of  fcftion  and  jufti- 
ciary 
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ciarv  can  do  every  thing  in  the  fecond  inftance,  that  the  ad- 
miral can  do  in  the  firft  ?  Thefe  fuprenie  courts  being  com- 
petent to  review  the  admiral's  fentences,  have  clearly  a  ju- 
rifdiclion over  his  territory ;  and  they  do  not  difpute  with 
him  that  certain  matters  muft,  in  the  firft  inftance,  be  tried 
before  him.  There  is  no  defect  of  jurifdiclion,  but  merely  a 
ftatutary  injunction,  that  maritime  caufes  fhall  firft  be  tried 
by  the  admiral,  fubject  to  the  review  of  the  fupreme  courts. 
If  the  admiral  can  try  a  crime  committed  on  the  nioft  diftant 
parts  of  the  ocean,  there  can  be  no  doubt  that  the  court  of 
jutficiary  can  do  the  fame,  though,  in  order  to  enable  both 
the  one  and  the  other  to  do  it  with  effect,  the  perfon  guilty 
muft  return  to  Scotland,  fo  as  to  come  within  their  power, 
and  be  perfonally  brought  to  trial. 

It  was  next  faid,  that  foreigners  coming  accidentally  here 
on  ftiipbcard,  ought  not  to  be  tried  by  the  municipal  Jaws  of 
the  country,  but  by  fome  general  law  of  nations.  But  in 
the  firft  place,  this  obfervation,  when  applied  to  the  practice 
in  Scotland,  fails  in  one  material  particular,  viz.  that  the 
admiral,  in  criminal  cafes,  tries  according  to  the  municipal 
jaws  of  Scotland.  2dly,  The  obfervation  could  at  any  rate 
go  no  further,  than  to  make  it  expedient  that  he  fhould  have 
the  cognizance  over  fea-faring  perfons,  as  well  as  feafaring 
matters :  but  no  reafon  from  thence  occurs,  why,  in  cafes 
which  neither  concern  feafaring  matters,  nor  feafaring  perfons, 
he  fhould  have  an  exclufive  jurifdiclion.  At  the  fame  time, 
it  has  already  been  fully  explained,  that  his  jurifdiclion  is 
diftinguifhed  ratione  caufce,  in  the  fame  way  as  ecclefiaftical, 
military,  or  confiftorial  jurifdiclion,  and  that  his  pretended 
exclufive  jurifdiclion  over  a  territory  is  without  foundation. 

It  was  argued,  that  originally  under  the  feudal  govern- 
ments, all  jurisdictions  were  territorial  and  privative,  and 
particularly  the  jurifdiclions  of  barons  and  lords  of  regality 
in  Scotland,  who  had  a  power  of  repledging  even  from  the 
juftice  courts.  But  whatever  may  have  been  the  cafe  with 
refpeel  to  thofe  ancient  jurifdictions,  it  is  plain  that  the  ad- 
miral's was  of  a  different  nature.  The  power  of  repledging, 
competent  to  barons,  royal  burroughs,  and  lords  of  rega- 
lity, was  much  weakened,  if  not  totally  annihilated,  before 
the  admiral's  jurifdiclion  had  an  exiftence.  And  even  in  the 
earlieft  times,  a  baron  who  repledged  was  obliged  to  find  furety 
in  the  court  where  the  criminal  was  attached,  to  do  juftice 
within  year  and  day.  Quon.  Attach.  Cap.  8.  As  foon  as 
the  court  of  feilion  was  eftabl  fhed,  all  courts  in  the  kingdom 
\.  :;c  rendered  fubordinate  to  that  court  in  civil  matters,  and 
the  power  of  repleading  in  criminal  cafes  was  alfo  by  de- 
grees 
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grces  taken  away.  Thefe  cafes,  however,  of  barony  and  re- 
gality jurifdiction  have  nothing  to  do  with  the  prefent  quef- 
tion. 

Another  argument  ufed  was,  that  warrants  and  executions 
iffuing  from  the  ftffion  and  jufticiary  required  the  concurrence 
of  the  admiral,  in  cafes  where  they  were  to  be  ufed  Upon  the 
fea,  or  in  other  parts  of  his  fuppofcd  territory. 

But  when  this  matter  is  enquired  into,  it  turns  out  to  be 
of  no  confequence  to  the  argument.  When  letters  of  horn- 
ing and  poinding  are  iffued  in  civil  cafes,  if  a  (hip  or  other 
maritime  fubject  is  to  be  affcctedj  it  is  ufual  to  apply  for  the 
admiral's  concurrence,  who  writes  on  the  back  of  the  letters 
in  thefe  words,  M  The  judge  of  the  high  court  of  admiralty 
"  hereby  grants  his  concurrence  for  putting  the  within  letters 
"  to  due  and  legal  execution  as  to  all  maritime  fubjects." 
This  proves  nothing  but  that  the  admiral  is  the  proper  judge 
in  maritime  affairs,  and  who  has  the  power  over  maritime 
fubjects.  In  order  to  arreft  a  fhip  his  concurrence  may  be 
thought  necefiary;  but  it  is  an  admitted  point,  that  in  civil 
queftions,  though  arifingon  board  a  fhip,  if  they  are  not  of  a 
maritime  nature,  his  jurifdiction  is  not  privative. 

As  to  criminal  warrants,  the  practice  is  not  uniform.  In- 
ftances  happen  every  day  of  warrants  to  apprehend  criminals; 
granted  by  the  judges  of  jufticiary,  being  executed  on  board 
fhips  by  the  macer  of  jufticiary  without  any  other  authority. 
An  inftance  occurred  within  thefe  few  months  of  two  crimi- 
nals being  apprehended  on  board  a  fhip  lying  at 
and  carried  to  prifon  by  the  macer,  upon  a  warrant  of  that 
kind  ;  and  it  can  be  proved  by  the  macers  and  other  officers 
of  the  law,  that  this  is  a  cafe  which  frequently  happens. 

At  the  fame  time,  it  is  believed  that  other  inftanccs  can  be 
given  of  applications  made  for  the  affiftance  of  the  admiral's 
officers  to  execute  warrants  on  board  a  fhip  ;  and  the  reafon 
of  the  practice  feems  to  be  this,  that  the  meffenger  who  exe- 
cutes a  jufticiary  warrant  being  conftituted  ajherijfin  that  part, 
for  the  purpofe  of  executing  faid  warrant,  it  may  be  doubted 
how  far  his  power  of  fherifflliip  conferred  upon  him  could 
reach  to  parts  which  are  beyond  the  ordinary  bounds  of  a  fh<  - 
riff's  jurifdiction.  The  defect:  therefore,  if  there  is  any,  lies 
not  in  the  want  of  jurifdiction  in  the  court,  but  in  the  want 
of  power  in  the  executional  officer. 

At  the  fame  time  it  is  more  probable  that  the  only  mean- 
ing of  the  practice  is,  that  as  all  officers  of  the  law  are  re- 
quired to  give  their  afiiftance  in  executing  fuch  warrants,  the 
macer  of  jufticiary,  when  he  has  occafion  to  goon  board  a 
(hip,  naturally  calls  for  the  affiftance  of  the  officer  of  admi- 
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raltv,  under  whcfe  immediate  infpeclion  all  fhips  are  ;  and  for 
themoft  part  the  admiral  hears  nothing  of  the  matter,  all 
that  is  done  being  to  take  the  officer's  concurrence,  who,  ac- 
cordingly, upon  being  defired,  gives  his  affiftance  in  executing 
the  warrant. 

It  is  plain,  from  what  has  already  been  faid,  that  the  court 
of  jufticiary  has,  at  leaft7  as  ample  a  jurifdiclion  in  point  of 
territory  as  the  admiral  court  can  poffibly  have.  Both  their 
eommiffions  ate  equally  extenfive.  The  warrants  of  jufti- 
ciary  go  into  the  fuppofed  territory  of  the  admiral,  and  are 
every  day  exec  uted  there,  fomettmes  with  concurrence  of  the 
admiral's- officer,  and  as  often  without  it.  Every  a£t  of  that 
kind  would  be  null  and  void  if  the  court  of  jufticiary  had  no 
jurifdiclion  over  that  territory.  Nay,  the  court,  and  the  of- 
ficers of  jufticiary  would  be  every  day  liable  in  the  penalties  of 
wrongous  imprisonment,  were  there  any  foundation  Tor  the 
pretended  e>fclufive  jurifdi&ion  of  the  admiral  ;  and  it  is  plainly 
of  no  confequence,  that  the  admiral's  afiiftance,  or  rather 
that  of  his  officer,  is  fometimes  required  for  the  reafons  al- 
ready mentioned. 

it  was,  in  the  lafl  place,  faid,  that  the  law  of  France,  and 
the  law  of  England  made  in  favour  of  the  pannel's  doctrine, 
and  particularly  an  ordonance  of  Lewis  XIV.  made  in  the 
fame  year  with  the  a£|  1681. 

It  is  immaterial  to  enquire  what  the  laws  of  other  countries 
may  be  in  a  matter  which  depends  on  the  municipal  laws  of 
Scotland,  and  the.  confiitution  of  Scots  courts.  The  profe- 
■cutors  are  unacquainted  with  the  law  of  France,  where  the 
admiral's  jurisdiction  may  poffibly  be  territorial  in  the  fame 
way  as  in  England  -3  but  from  the  authorities  appealed  to  on 
the  Englifh  law,  they  apprehend  that  no  argument  whatever 
can  be  drawn  from  them  to  the  prefent  cafe.  It  would  feem 
that  in  England  all  crimes  muft  be  tried  as  in  a  certain  coun- 
ty, and  that  crimes  committed  upon  the  high  fea  not  being 
within  the  body  of  a  county.,  are  tried  by  fpecial  commiffions 
of  admiralty.  The  juritdiction  there  is  diftinguifhed  not  ra- 
tione  cauftf,  but  ratione  territoriL  All  maritime  contracts  en- 
t  red  into  upon  land  are  determined  by  the  courts  of  com- 
mon law  ;  and  all  matters  of  whatever  kind  which  take  their 
rife  upon  the  fea,  are  tried  by  admiralty  courts. 

At  the  fame  time  it  appears  from  judge  Hales,  Vol.  II.  p. 1 6, 
&c.  and  other  authorities,  that  the  dillmdtion  of  territory  is 
between  land  and  water  ;  and  that  a  crime  committed,  or 
contract  entered  into  upon  the  dry  beach  or  fhore,  though 
within  the  flood  mark,  falls  under  the  cognizance  of  the 
common  law  courts.    The  fpace  between  the  high  and  low 
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water  mark  is  interchangeable,  being  a  part  of  the  Tea  when 
covered  with  water,  and  parcel  of  a  county  when  not  co- 
vered ;  and  the  cafe  of  one  Lacie  is  mentioned,  where  it  was 
found  that  if  a  man  be  ftricken  upon  the  high  fea,  and  die 
upon  the  fhore  after  the  reflux  of  the  water,  the  admiral,  by 
virtue  of  his  commifftOn,  hath  no  cognizance  of  that  felony. 
Had  the  prefent  cafe  therefore  happened  in  England,  there 
would  have  been  no  doubt  of  jurifdiclion. 

And  this  leads  the  profecutors  to  conclude  with  an  obfer- 
vation  upon  the  acl  1681,  which  was  omitted  in  the  couife 
of  the  argument,  viz.  that  although  the  flood-marks  or  fuft 
bridges  are  mentioned  in  defcribing  the  admiral's  juftice-ge- 
neralfhip  upon  navigable  rivers  ;  yet  thefe  expreflions  feem  to 
be  applicable  fingly  to  navigable  riveny  and  not  to  the  fhore 
of  the  fea  in  other  places.  It  may  be  necellary,  in  the  cafe 
of  rivers,  to  point  out  fome  boundary  of  that  kind  between 
the  river  and  the  fea,  to  fupply  the  want  of  a  vifible  boun- 
dary ;  but  with  refpect  to  the  fea-fhore,  no  fuch  boundary 
is  neceflary,  becaule  nature  itfelf  points  out  the  diitin&ion 
between  dry  land  and  water,  viz.  where  the  dry  land  ends, 
and  the  fea  begins ;  or  in  other  words,  the  margin  of  the 
water  at  all  times,  whether  at  high  or  low  fea. 

If  this  obfervation  be  juft,  the  pannel  in  the  prefent 
cafe  could  have  been  been  brought  to  trial  no  where  elfe  but 
before  your  lordfhips,  as  the  fact  was  not  even  committed 
within  the  fuppofed  territory  of  the  admiral.  And  upon  the 
whole,  as  the  prefent  cafe  has  nothing  to  do  with  maritime 
affairs,  as  neither  a  fea-faring  matter,  nor  fea-faring  perfons 
are  concerned  ;  as  the  unfortunate  lord  was  murdered  upon 
the  dry  land,  within  a  few  yards  of  his  own  property  ;  and  as 
the  court  of  jufticiary  is  the  fupreme  criminal  court  of  this 
country,  no  reafon  occurs  why  fo  important  a  trial  fliould 
be  fent  to  the  admiral  court. 

JOHN  DALRYMPLE  replied, 

THAT  he  had  two  proportions  to  maintain;  firft, 
that  the  admiral  has  a  general  criminal  jurifdiclion  within 
flood-mark;  and  fecondly,  that  that  jurifdiclion  is  privative  : 
for  the  firfl,  he  refers  to  the  following  authorities.  Prefident 
Balfour,  p.  629,  in  the  reign  of  queen  Mary  3  Melvil,  p.  10, 
and  1 1  ;  and  Craig,  old  edition,  p.  378.  In  the  reign  of 
king  James  VI,  Sir  George  Mackenzie,  p.  197  ;  and  Stair, 
p.  675,  in  the  reign  of  Charles  II.  the  ftatute  1681,  and 
Bankton,  Vol.  II.  p.  540,  who  wrote  lately.  The  fecond 
propofition  is  proved,  rufr,  by  the  nature  of  jurifdiclion  in 
Scotland  ;  fecondly,  by  the  nature  of  the  admiral's  jurifdic- 
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tion ;  and  laftly,  by  authorities  of  the  Scots  Jaw.  With 
l-e^ard  to  the  rlrlf.  of  thefe,  upon  the  conqucft  of  the  Roman 
provinces  by  the  feudal  nations,  the  old  jurifdiclions  were 
aboiiftied,  and  new  ones  cltabliflied,  All  thefe  new  jurifdic- 
tions  were  bounded  by  territorial  lines,  and  were  privative 
in  the  firft  inftance,  though  fuhjecl  to  the  review  of  the  king's 
courts:  the  baron,  the  iheriff,  the  bailie  of  a  burrow,  the 
Jord  of  regality,  and  the  proprietor  of  a  private  jufticiary, 
all  judged  the  people  living  within  their  refpeclive  bounds, 
and  were  privative  of  other  courts,  the  ablblute  proof  of 
which  is,  that  they  could  repledge  their  people  from  each 
p;her,  and  from  the  king's  courts.  Quon.  Attach,  cap.  4, 
Balfour,  p.  48.  Stat.  1488.  cap.  1.  Leg.  Burg.  35,  and  c.  i. 
Iter.  Juft.  p.  12.  Nay,  and  the  people  weie  pmnfhed  if  they 
fubmitted  to  any  other  jurifdiclion  than  their  own.  Quond, 
Attach,  cap.  27.  Book  I.  cap.  32.  Balfour,  Tit.  Judges. 
Thefe  original  jurisdictions  would  have  continued  lor  ever 
privative,  had  not  the  king's  courts  been  made  cumulative 
with  them  by  ftatute.  The  fupreme  civil  courts  of  the  fef- 
fion,  next  of  the  daily  council,  and  laftly,  of  the  council 
apd  feilion,  were  all  made  cumulative  by  different  ftatutes ; 
and  in  the  fame  way  the  fupreme  criminal  court,  that  of  the 
justiciary  was  made  cumulative  with  the  original  jurifdic- 
lions, otherwife  they  muft  have  continued  privative  to  this 
day.  The  admiralty  jurifdiclion  was  originally  in  the  family 
of  Lenox,  and  pafl:  by  fucceflion  to  the  crown,  as  heir  to 
that  family.  If  was  bounded  by  a  territory,  viz.  the  flood  - 
mark  ;  and  it  could  ceafe  to  be  privative  only,  by  one  or  two 
ways,  either  in  quality  of  the  original  creation,  or  a  ftatute, 
making  the  jurifdiclion  of  the  common-law  courts  cumula- 
tive with  it?  neither  of  which  was  the  cafe  heie.  Secondly, 
a  fecond  proof  from  the  nature  of  jurifdiclion,  is,  that  the 
writ  of  no  other  court  can  be  executed  in  the  bounds  of  the 
admiral  5  no  horning,  caption,  poinding,  and  arreftment,  or 
warrant  of  the  court  of  judiciary,  can  go  into  his  bounds 
without  his  concurrence.  The  court  of  judiciary  cannot 
have  a  jurifdiclion  where  it  cannot  execute  any  writ.  Again, 
the  jurifdiclion  in  queftion  is  privative,  from  the  nature  of 
the  admiralty  jurifdiclion.  The  jurifdiclions  anfe  from  the 
neceflities  and  interefis  of  trade,  for  nations  at  firft  would 
riot  trade  with  each  other,  unlefs  queftions,  which  a rofe  be- 
twixt traders,  were  to  be  decided  by  the  law  of  nations  which 
they  knew,  and  not  by  the  municipal  law  which  they  did 
not  know;  and  unlefs  their  perfons,  when  they  went  to  the 
feas  and  the  harbours  on  the  coafh  of  the  foreign  country 
were  to  be  judged  by  a  judge  who  proceeded  upon  the  law  of 
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jiadons.  Laftly,  the  authorities  of  the  Scotch  law  fhowed 
the  jurifdiction  to  be  privative.  Balfour  fays  fo,  p.  629. 
Melvil,  p.  io,  and  11,  &c.  Lord  Stair,  p.  675.  for  in  this 
laft  author,  the  word  proper  involves  in  it  property  ;  it  is  ap~ 
plied  and  repealed  to  four  different  courts,  all  of  which  have 
a  property  in  their  own  jurifdictions,  and  are  privative  of  all 
other,  quoad  the  objects  which  lord  Stair  ailjgns  to  them  j 
but  the  act  1681  puts  the  matter  out  of  doubt,  as  will  ap- 
pear from  the  admiral's  jurifdiction ;  for  there  is  no  knowing 
the  law,  without  knowing  the  hiftory  of  the  law.  It  was 
originally  privative;  but  as  there  was  only  one  judge,  with  a 
trifling  influence  for  his  trouble*,  and  he,  often  modeft  and 
diffident,  he  applied,  in  difficult  cafes,  to  the  king  and  coun- 
cil for  affiftance  ;  they  ordered  the  court  of  judiciary  to  af- 
fift  them,  Mackenzie,  p.  193.  From  thence  the  court  of 
jufticiary  came  to  give  him  ailiftance  where  it  was  not  afked, 
Balfour,  p.  634.  Melvil,  p.  10.  And  thus  the  court  of  juf- 
ticiary came,  before  the  act  i68i>  to  take  upon  them  to  pro- 
ceed, though  unwarrantably,  as  if  they  had  been  cumulative 
with  him.  Mackenzie. 

In  the  year  1681,  the  duke  of  York  came  to  Scotland,  to 
take  the  adminiftration  of  it.  He  was  the  king's  com  mi  f- 
fioner  to  the  parliament,  and  lord  high  admiral  of  Scotland. 
Among  many  vices  he  had  one  virtue:  he  was  fond  of 
naval  affairs  and  of  trade.  The  acts  of  the  parliament  1681 
fhow  his  attention  to  thefe  objects;  and,  among  others,  the 
acl  in  queftion,  for  the  difadvantages  to  trade  of  encroach*? 
ing  upon  the  privative  jurifdiction  of  the  admiral  being  obvi- 
ous, this  acl:  was  a  remedy  for  thofe  encroachments,  and 
declared  the  original  privative  jurifdiction  of  the  admiral. 
At  that  time  the  duke  of  York  was  in  clofe  connections 
and  correfpondence  with  Lewis  XIV.  and  the  act  in  queftion 
was  borrowed  from  an  ordornnce  of  that  prince.  The  dates 
fhow  this,  for  the  act  is  dated  a  month  after  the  ordonance. 
The  preambles  (how  it,  for  the  fubftance  of  both  is  the 
fame,  though  there  is  more  verbiage  in  the  French  preamble  ; 
and  the  enactment  is  the  fame,  for  they  both  declare  the  cri- 
minal jurifdiction  of  the  admiral,  and  that  that  jurifdiction 
lhall  be  privative;  fo  that  the  two  acts  muft  have  been  con- 
certed together.  Moreover,  the  act  1681  declares  the  ad- 
miral's jurifdiction  to  be  fovei'eign,  which  draws  this  confe- 
quence  after  it,  that  it  muft  be  privative,  for  there  is  no  fo- 
yerejgnty  without  independence  of  the  other  four  fovereign 
courts  in  Scotland  ;  the  feftion,  jufticiary,  exchequer,  and 
parliament,  confidered  as  a  court  are  all  privative.  It  de- 
Clares  too  the  admiral  to  be  jufliciary  in  the  high  feas  \  but  every 
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court  of  jufticiary  is  in  its  own  nature  privative.  The  juf* 
ticiary  of  all  Scotland  in  the  hands  of  the  Argyle  family  was 
privative  till  bought  off.  The  jufticiary  which  they  retained 
over  Argylefliire  after  the  fale,  continued  privative  ;  the  High- 
land judiciaries  were  privative;  the  prelent  court  of  jufticiary 
is  privative  upon  the  land,  and  upon  the  fame  plan  of  analogy; 
thejufticiary  of  the  admiral  muft  be  privative  in  his  bounds, 
viz.  the  fea,  the  harbours,  and  the  coafts.  Such  are  the 
heads  or  fubftance  of  the  arguments  and  authorities,  proving 
that  the  admiral's  jurifdiclion  is  privative  and  exclufive  of 
that  of  this  court,  at  leaft  in  the  firft  inftance ;  but  as  the 
queftion  is  of  confiderable  importance  to  the  conttitution  of 
both  courts,  and  to  the  people  of  this  country,  as  well  as 
foreigners,  it  would  be  neceflary  that  the  court  fhould  appoint 
informations  to  be  given  in  upon  it,  in  order  that  the  matter 
might  be  treated  as  fully  as  it  requires,  and  confidered  with 
due  deliberation. 

Mr.  Dalrymple  further  reprefented,  That  having  written 
the  foregoing  reply  without  feeing  the  anfwer  made  on  the 
part  of  the  profecutor,  or  having  accefs  to  any  of  the  Writs 
and  manufcript  authorities  referred  to  by  the  profecutors 
counfel  in  the  debate,  he  will  be  forgiven  if  he  has  omitted 
to  anfwer  any  argument  that  may  be  there  ftated  ;  and  hopes 
it  will  be  marked  in  the  record  of  court,  that  his  reply  was 
drawn  under  thefe  circumftances. 

Mr.  Hay  Campbell  anfwered,  That  both  parties  were  in 
the  fame  fituation,  having  made  up  their  minutes  from  the 
notes  which  they  took  of  the  pleadings,  and  there  was  no 
eccafion  for  any  infpection  of  each  other's  minutes. 
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Curia  Jujiiciaria  S.  D.  TV.  Regis  tenta  in  nova  SeJJionis 
Domo  de  Edinburgh \  vigeftmo  fecundo  die  Decembris 
millefimo  feptingentefimo  £5?  fexagefimo  nono  'per  Honor- 
abiles  viros  Thomam  Miller  de  Barjkimming  dominum 
juftidarum  clericum,  Alexandrum  Bo/well  de  Auchin- 
leck^  Henricum  Home  de  Karnes,  Jacobum  Fergufon 
de  Pit/our,  Georgium  Brown  de  Coalfion,  £5?  Ro- 
hertum  Bruce  de  Kenneth  domino  s  commijfwnarios  juftici- 
arU  ditl.  S.  D.  N.  Regis. 

Curia  legitime  Affirmata. 

INTRAN.  Mungo  Campbell,  excife-officer  at 
Saltcoats,  in  the  county  of  Air,  pre- 
fent  pnfoner  in  the  Tolbooth  of  Edin- 
burgh, pannel, 

Indicted  and  accufed  as  in  the  preceding  Sederunt. 

Parties  procurators  prefent  as  in  laft  Sederunt. 

The  lord  juftice-clerk,  and  lords-commiffioners  of  judiciary 
having  confidered  the  debate  viva  voce  at  their  laft  fede- 
runt  and  foregoing  minutes,  they  find,  That  the  court 
has  jurisdiction  to  try  this  indictment  in  the  firft  inftance, 
and  therefore  declare,  That  they  will  proceed  accordingly. 

(Signed)      THO.  MILLER,  J.  P.  D. 

The  indictment  being  again  read  over  in  open  court,  and  the 
pannel  being  interrogate,  If  he  was  guilty  or  not  guilty, 
he  anfwered,  That  he  was  not  guilty. 

Mr.  Robert  Cullen,  on  the  part  of  the  pannel,  and  Mr.  An- 
drew Crofbie,  on  the  part  of  the  profecutor,  being  heard 
at  great  length  on  the  relevancy  of  the  indictment,  the 
lord  juftice-clerk,  and  lords  commiflioners  of  jufticiary, 
continue  the  diet  at  the  inftance  of  Archibald  Earl  of  Eg- 
lintoun,  and  his  Majefty's  advocate,  againft  the  faid  Mungo 
Campbell,  pannel,  and  whole  other  diets  of  court  till 
to-morrow  at  twelve  o'clock,  in  this  place  ;  ordain  parties, 
witnefTes,  aflizers,  and  all  concerned,  then  to  attend,  each 
under  the  pains  of  law  ;  and  the  pannel  in  the  meantime 
to  be  carried  back  to  prifon. 

Curia 
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Curia  Jufticiaria  S.  D.  iV.  i&gw  /^///^  in  nova  Sejfwnls 
JDomo  de  Edinburgh >,  vigefimo  teriio  die  Decembris  mil' 
lefimo  feptingente/imo  &  fexagefimo  nono  per  honor a- 
biles  viros  Thomam  Miller  de  Barjhmming,  dominum 
jufticiarum  clericum,  Alexandrum  Bofwell  de  Auchin- 
leek,  Henricum  Home  de  Kaimes>  Jacobum  Fergufon  de 
Pit/our,  Gcorgium  Brovjn  de  Coaljlon,  Robertunt 
Bruce  de  Rennet,  dominos  commijfwnarios  jufticiari<e 
dm.  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

INTRAN.  Mungo  Campbell,  exc-ife-officer*  it 
Saltcoats  in  the  county  6f  Air,  pre- 
fent  prifoner  in  the  Tolbooth  of  Edin- 
burgh, pannel, 

Indi&ed  and  accufed  as  in  the  preceding  Sederunt. 

i$ 

Parties  procurators  being  further  heard  at  great  length 
on  the  relevancy  of  the  indictment, 

The  lord-juflice-clerk  and  lords-commiflioners  of  jufticiary, 
ordain  both  parties  to  give  in  to  the  clerk  of  court,  in- 
formations upon  the  debate,  in  order  to  be  recorded  ;  the 
profecutors  to  give  in  theirs  againft  Wednefday  the  third 
day  of  January  next  to  come  ;  and  the  procurators  for  the 
pannel  to  give  in  his  againft  Tuefday  the  1 6th  day  of 
the  faid  month  ;  continue  the  diet  againft  the  pannel,  and 
whole  other  diets  of  court  till  Monday  the  twenty-fecond 
day  of  the  faid  month  of  January  ;  and  ordain  parties, 
witnefies,  affizers,  and  all  concerned,  then  to  attend,  each 
under  the  pains  of  law  ;  and  the  pannel  in  the  mean  time 
to  be  carried  back  to  prifon. 

%*  See  the  aiove-meniioned  Informations,  printed  at 
large,  at  the  end  of  this  TriaL 
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Curia  Jufiiciaria  S.  D.  N.  Regis  tent  a  in  nova  Seffionis 
Domo  de  Edinburgh  vigefwio  fecundo  die  Januarii  mil- 
lefimoy  feptingentefimo  £s?  Jeptu agefimo  per  Honor abiles 
vkffs,,  Tho?nam  Miller  de  Barjkimwing  dominum  jufiicia- 
rum  chricum,  Alexandrum  Bofwell  de  Auchinleck,  Hen- 
ricum  Home  de  Kaimes,  Jacobum  Fergu/on  de  Piifom\ 
Georgium  Brown  de  Coa!Jiony  et  Robert  urn  Bruce  de 
Kennett,  domino s  conmijftonarios jufticiaritf  dift.  S.  D.N. 
Regis. 

Curia  legitime  Affirmata. 

INTRAN.  Mungo  Campbell,  officer  of  excife 
at  Saltcoats,  in  the  county  of  Air,  pre- 
fect ptifoner  in  the  Tolbooth  of  Edin- 
burgh, pannel, 

Indicted  and  accufed  as  in  the  preceding  Sederunt. 

The  lord  juftjce-clerk,  and  lords  comrriflioners  of  justiciary* 
having  conftdered  the  criminal  indictment,  railed  and  pur- 
fued  at  the  inftance  of' Archibald  Eaii  r.f  Eglimoun,  bro- 
ther-german  to  the  deceafed  Alexander  Earl  of  Eglincoun, 
with  concourfe,  and  alfo  at  the  inftance'  of  James  Mont- 
gomery, ,£fq.  his  Majefty's  advocate  for  his  Majefty's  in- 
terefr,  agamic  Mungo  Campbell,  Exciie-Officer  at  Salt- 
coats, in  the, county  of  Air,  pannel,  with  the  debate  and 
informations  thereupon,  they  find  the  indidiment  relevant 
to  infer  the  pains  of  law  ; — bin  <<iicw  jbse  pannel  to  prove 
all  facts  and  eircumftances,  that  may  tend  to  exculpate 
him  from  the  crime  chaiged,  or  alleviate  his  guilt;  and 
remit  the  pannel,  with  the  indictment  as  found  relevant, 
to  the  knowledge  of  an  aiTize. 

(Signed)      THO.  MILLER,  J.  P.  D. 

The  lord  juftice-cleik,  and  lords  commi  doners  of  judi- 
ciary, continue  the  diet  at  the  inftar.ee  of  Archibald  Earl 
of  Eglintoun,  and  hisM'ajefty's  advocate,  againft  the  faid 
Mungo  Campbeh,  pannel,  and  whole  other  diets  of  court, 
till  Monday  the  fifth,  day  of  Eebruary  next,  at  eight  o'clock 
in  the  -morning,  in  this  place  ;  ordain  parties,  witnefTes,  af- 
fizers,  and  all  concerned,  then  to  attend,  each  under  the 
pains  of  law,  and  the  pannel  in  the  mean  time  to  be  car- 
tied  back  to  prifon. 

F  Curia 
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Curia  JujUciaria  S.  D.  N.  Regis  tenia  in  nova  Sejjionis 
Domo  de  Edinburgh  quint o  die  Februarii  millefimo  fep- 
tingentejlmo  et  feptuagejmc  per  Honor abiks  virqs  fho- 
mam  Miller  de  Barjlzimming  dominum  jufiiticrliim  cle- 
ricum^  Jacobum  Fergajon  de  Pi  if  our,  Georgium  Brown 
de  Coalfio^,  et  P^obertum  Bruce  de  Rennet  l  ^  dominos 
commijffionarios  jujimana  dicl.  S.  D.  N.  Regis. 

Curia  legitime  Ajfirmata. 

1NTRAN.  Mungo  Campbell,  officer  of  excife  at 
Sakcoa'S,  in  the  county  of  Air,  pre- 
fent  priibner  in  the  Tolbooth  of  Edin- 
burgh, pannel, 

Indicted  and  accufed  as  in  the  preceding  Sederunt. 

The  lord  juftice-clerk,  and  lords  rommifKoners  of  judiciary, 
continue  the  diet  at  the  inftance  of  Archibald  Earl  of 
Eglincoun,  and  his  majefty's  advocate,  againft  the  faid 
Mungo  Campbell,  pannel,  and  whole  other  diets  of  court, 
till  Monday  the  26th  day  of  February  in  ft  ant,  at  eight 
o'clock  in  the  morning,  in  this  place  ;  ordain  parties,  wit- 
nefl'es,  aflizers,  and  all  concerned,  then  to  attend,  each 
under  the  pains  of  law,  and  the  pannel  in  the  mean  time 
to  be  carried  back  to  prifon. 

(Signed)*     THO.  MILLER,  J.  P.  Do 


Curia 
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Curia  Jufticiaria  S.  D.  N.  Regis  tenia  in  nova  Sejftonis 
Domo  de  Edinburgh  vigefimo  fexto  die  Ftobruarii  miU 
lefimo  feptingentefimo  et  feptuagefimo  per  Honor  ah  He  s 
vivos  Tbomam  Miller  de  Bar/kimmlng  dominum  juflici* 
arum  clericum,  A' ex  and- um  BoJ'well  de  Auckinleck, 
Tienricum  Home  de  Kaimcs^  Jacobum  Fergufon  de  Pit- 
four,  Georgium  brown  de  Cor.fton^  et  Rcbertum  Bruce 
de  Kennett^  dominos  commiffionarios  jufticiaria  diff. 
S.  D.  N.  Regis. 

Curia  legitime  Affirm  at  a. 

INTRAN.  Mungo  Campbell,  officer  of  excife  at 
Saltcoats,  in  the  county  of  Air,  pre- 
fent  prifoner  in  the  Toibooth  of  Edin- 
burgh, panne!, 

Indi&ed  and  accufed  as  in  the  preceding  Sederunt. 
The  Interlocutor  of  relevancy  being  read  over, 

The  lord  juftice-clerk,  and  lords  commifTioners  of  judiciary, 
-  fine  and  amerciate  Robert  SandilanJs  of  Hcrdmorfriels, 
and  Alexander  Kincaid,  Ecokfeller  in  Edinburgh,  each  in 
the  fum  of  one  hundred  merks  Scots,  for  not  attending 
this  day  and  place,  to  have  part  <bpon  the  affize  of  the  faid 
Mungo  Campbel],  as  they  were  lawfully  cited  for  that 
effect,  thrice  called,  and  not  compearing. 

Mr.  Maclaurine,  for  the  panne!,  rcprefented,  That  the  lift  of 
the  perfons  to  pal's  upon  the  affize  had  been  made  up  by  the 
clerk  of  court,  who  was  in  ufe  to  make  up  fuch  lifts ;  but 
that  it  would  not  be  difputed,  that  before  making  up  the  faid 
lift,  the  doer  for  the.  private  profecutor  had  fuggefted  to  the 
clerk,  that  he  was  defirous  a  number  of  landed  gentlemen 
fliould  be  upon  faid  lift.  That  the  derk  made  up  the  lift 
accordingly,  which  was  laid  before,  and  approved  of  by  the 
judges  ;  but  that  it  would  not  be  difputed,  that  before  the 
judges,  at  leaft  before  it  was  figned  by  them,  ihe  faid  lift  had 
been  fhown  to*,  and  approved  of,  by  tiie  doer,  for  the  private 
profecutor,  at  whofe  fuggeftions  alterations  had  been  made 
thereon.  That  he  apprehended,  in  order  ro  make  a  trial  by 
a  jury  fafe  and  fair,  it  is  abfolutely  necelTary  that  the  profe- 
cutor ftiouid  have  no  concern  in  the  nomination  of  the  af- 
fize, or  be  allowed  to  fuggeft  any  particular  jperfon,  or  any 

F  2  parti- 
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particular  fet  of  men,  however  refpeclable,  to  the  clerk,  as 
proper  perfons  to  be  put  upon  the  lift  j  becaufe,  if  that  was 
allowed,  an  advantage  might  be  taken  of  pannels,  as  perfons 
may  be  put  upon  the  affize,  who,  from  certain  circumftances 
and  fixations,  may  have  prejudices  againft  the  pannel ;  and 
that,  therefore,  when  any  fuch  thing  appeared,  he  appre- 
hended, a  lift  fo  made  up  mould  be  laid  afide,  and  another 
affize  called  ;  and  ihat  in  this  cafe,  as  it  was  not  difputed, 
and  if  difputed,  could  be  eafily  and  inftantly  proved,  that  the 
doer  for  the  private  profecutor  had  fuggefted  to  the  cleric,  that 
a  number  of  landed  gentlemen  ihould  be  put  upon  the  jury, 
which  was  accordingly  done,  though  not  neceffary  in  this 
cafe,  as  the  pannel  was  not  a  landed  man  ;  and  that  the  lift 
of  the  a£Hze  had  been  fhown  to,  and  approven  by  the  doer 
for  the  private  profecutor,  he  apprehended  that  a  challenge 
lay  againft  the  array,  or  the  whole  ailizers  fummoned. 

Whereupon  Mr.  George  Muir,  principal  clerk  of  court, 
being  called  upon  by  the  court,  and  afked,  Whether  what 
was  fet  forth  by  Mr.  Maclaurine  was  the  truth  ? — He  inform- 
ed the  court,  that  after  he  had  made  up  a  lift  of  aflizers  in  the 
uiual  manner,  to  be  laid  before  the  judges  for  their  confede- 
ration, he  being  then  confined  to  the  houfe  by  indifpofttion, 
—Mr.  John  Mackenzie,  writer  to  the  fignet,  agent  for  the 
profecutors,  happened  to  call  upon  him  ;  and  he  having 
fhewed  him  the  lift  for  the  jury  he  had  made  up,  which  then 
confifted  of  more  than  forty- five  perfons,  Mr.  Mackenzie 
obferving  the  names  of  Sir  William  Cunningham,  and  Sir 
Robert  Myreton  among  the  jurymen,  told  him,  he  thought 
thefe  improper  perfons  to  be  in  the  lift  of  jurymen,  on  ac- 
count of  their  near  connection  with  the  Earl  of  Eglintoun 
the  private  profecutor  ;  Sir  William  Cunningham  being  ne- 
phew to  the  Earl  of  Eglintoun,  and  Sir  Robert  Myreton 

father-in-law  to  Sir  William.  Whereupon  he  ftruck  out 

the  names  of  thefe  two  gentlemen  :  that  this  converfation 
was  merely  accidental,  and  he  does  not  think  that  he  had 
any  other  converfation  with  Mr.  Mackenzie  on  the  fubjeot, 
previous  to  the  lift  being  figned  by  the  court  ;  that  in  parti- 
cular, Mr.  Mackenzie  did  not  defire  him  to  take  the  jury- 
men from  any  clafs  whatever. 

Mr.  Lockhart  for  the  profecutor  thereupon  moved,  that  as 
there  was  no  relevancy  in  the  objeclioh  to  the  lift  of  affize, 
which  is  the  acl  of  court,  not  of  the  cleric,  and,  in  this  cafe, 
no  impropriety  on  the  part  of  the  clerk,  that  therefore  the 
objeclion  ought  to  be  repelled. 


The 
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The  lord  juftlce-clerV,  and  lords  comrr.iifioners  of  jufls- 
ciary,  having  confidered  the  foregoing  objection,  with 
what  has  been  declared  by  the  clerk  of  court,  they  re- 
pel the  objecl'on,  and  ordain  the  trial  to  proceed. 

(Signed)       THO.  MILLER,  J.  P.  D. 

The  lords  then  proceeded  to  name  the  following  perfons 
to  pafs  upon  the  affize  of  the  faid  pannel. 

Hugh  Dalrymple,  of  Fordell.  John  Buchan,  of  Lathem. 
Wm.  Tytler,of  Woodhouflee.  Tho.  Sharp,  younger  ofHouf- 

ton. 

John  Chriftie,  of  Baberton,     Henry  Lindefay,  merchant  in 

Edinburgh. 

Alex.  Sherif,  of  Cra'gleith.  Wm;  Maghie,  merchant  there. 
James  Finlay,  of  Wallyfcord.  Robert  Arthbuthnot,  banker 

there. 

Peter  Robertfon,  goldfmith  in  Edinburgh. 
James  Hunter,  banker  in  Edinburgh. 
Arch.  Hart,  merchant  there. 
John  Fife,  banker  in  Edinburgh. 
,  Walter  Hamilton,  merchant  there. 

Who  being  all  lawfully  fworn,  and  no  objection  on  the 
contrary, 

The  profecutor  for  proof  of  the  libel  proceeded  to  adduce 
the  following  witnefles, 

ANDREW  WILSON,  Wright,  in  Beith,  aged  forty 
years  and  upwards,  married,  folemnly  fworn,  purged 
of  malice  and  partial  counfel,  and  interrogate,  depones, 
That  upon  Tucfday  the  24th  day  of  October  laft,  he 
being  then  employed  in  fome  part  of  the  late  lord 
Eglintoun's  work,  attended  his  lordihip  from  Egiin- 
toun  to  Ardroffan  and  Fairly',  where  his  lord  (hip  in- 
tended to  go — -That  his  lordfnip  was  alio  attended 
that  day  by  John  Mill, ken,  John  Hazle,  John  Coo- 
per, and  James  Hutchefon,  his-  lordfhip's  fervants* 
That  they  left  -Eglmtoun  after  .breakfalt,  and  ftopt 
fome  time  at  Parkhoufe,  to  the  weir,  cr  ncrchweft  of 
Saltcoats,  where  they  were  joined  by  Alexander  Bart- 
ley  more, 
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leymore,  another  of  his  lordlhip's  fervants,  who,  at 
his  lordmip's  defire,  followed  them  from  that  place. 
Depones  that  at  this  time  lord  Eglintoun  was  in  a 
coach,  and  the  reft  of  the  company  on  horfeback— 
That  after  they  had  got  betwixt  a  quarter  and  half  a 
mile  from  Parkhoufe  on  the  road  to  Fairly,  one  of 
the  fervants,  and,  as  he  thinks,  John  Milliken  faid  to 
my  lord  that  he  obferved  fome  more  (hooters,  as  they 
had  obferved  other  mooters  that  day,  upon  his  lord- 
(hip's  grounds.  That  the  deponent  endeavoured  to 
divert  his  lordlhip  from  taking  any  notice  of  them,  as 
they  had  a  pretty  long  ride  in  view  that  day.  That 
his  lordlhip  a  iked  his  fervants,  if  they  knew  who  it 
was ;  to  which  Alexander  Bartleymore  anlwered,  that 
one  of  them,  he  believed,  was  Mungo  Campbell :  upon 
which  his  lordihip  came  out  of  the  coach,  and  mounted 
a  horfe,  which  was  led  by  one  of  his  fervants,  and  rode 
towards  the  place  where  thefe  perfons,  who  were  two 
in  number,  were.  That  at  this  time  thefe  two  perfons 
v/ere  retiring  from  the  grounds  where  they  were  firft 
obferved,  towards  the  lands  of  the  fea.  That  lord  Eg- 
lintoun rode  up  to  them,  and  the  deponent  and  John 
Hazle  followed  ;  and  the  deponent  was  clofe  by  his 
lordlhip  when  he  came  up  with  Mungo  Campbell,  the 
pannel,  whom  he  now  knows  at  the  bar,  but  had 
never  feen  him  before  that  day.  That  Mr.  Campbell 
had  a  gun  in  his  hand,  but  the  other  perfon  who  was 
along  with  him  had  no  gun  ;  nor  did  the  deponent 
know  who  he  was,  but  now  underftands  that  it  was 
John  Brown,  tide-waiter,  whom  he  has  feen  this  day 
among  the  witnefTes.  That  my  lord  Eglintoun  came 
up  within  ten  yards,  or  thereby,  of  Mr.  Campbell,  be- 
fore he  accofted  him,  and  then  faid,  u  Mr.  Camp- 
"  bell,  I  did  not  expect  to  have  found  you  fo  foon 
"  hunting  upon  my  grounds,  after  your  promife 
"  when  you  (hot  the  hare."    And  demanded  Mr. 
Campbell's  gun,  which  he  refufed — upon  which  my 
lord,  having  neither  whip  nor  fpurs,  gave  his  horfe  a 
kick,  in  order  to  get  nearer  the  pannel  \  upon  which 
4  the 
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the  pannel  retreated  backwards  fome  fteps,  and  de- 
fired  my  lord  to  keep  off,  and  at  the  fame  time  pre- 
fented,  or  rather  pointed  his  gun  towards  iord  Eg- 
lintoun, but  did  not  raife  it  to  his  moulder — That 
Mr.  Campbell  had  his  hand  upon  the  lock,  but  the 
deponent  did  not  obferve  whether  the  gun  was  cocked 
or  not;  upon  which  lord  Eglintoun  (topped  his  horfe, 
and  fmiling  faid  to  the  pannel  "  Are  you  going  to 
*'  moot  me  ?"  and  thinks  that  at  that  time,  but  is 
not  certain,  the  pannel  anfwered,  that  he  would  if  he 
did  not  keep  off.  That  though  ht  heard  the  pannel 
afterwards  threaten  he  would  moot  lord  Eglintoun, 
he  is  not  fure  whether  he  faid  fo  at  that  time.  Thar 
lord  Eglintoun  difmounted  from  his  horfe,  and  faid, 
ct  if  he  had  his  gun  he  could  moot  pretty  well  too, 
M  or  that  he  would  (hoot  as  well  as  you"  meaning 
the  pannel ;  and  he  is  uncertain  whether  his  lordfhip 
ufed  chefe  words  immediately  before  difmounting,  or 
immediately  after  •,  but  prefently  after  uttering  thefe 
words  he  calls  to  his  fervant,  "  John,  bring  me  my 
"  gun."  That  lord  Eglintoun's  coach  was  then  up- 
on the  high  road,  about  three  hundred  ells  diftant 
from  where  his  lordfhip  then  flood,  and  he  knows 
lord  Eglintoun  had  a  gun  in  the  coach.  That,  after 
giving  (he  above  order,  lord  Eglintoun  advanced  to- 
wards the  pannel  fome  fteps,  leading  his  horfe  in  his 
hand,  and  repeated  times  defired  tne  pannel  to  de- 
liver up  his  gun,  which  the  pannel  continued  to  re- 
fufe.  That  my  lord  dropt  the  horfe's  bridle  from  his 
hand,  and  the  deponent  took  hold  of  the  horfe.  That 
his  lordfhip  (till  continued  to  advance  towards  the 
pannel,  and  the  pannel  retired  fometimes  backwards 
and  fometimes  fideways,  but  always  pointing  his  gun 
towards  lord  Eglintoun  in  the*  manner  above  de- 
fer! bed,  and  about  this  time  he  heard  the  pannel  fay, 
cc  I  beg  your  pardon  my  lord" — To  which  my  lord 
replied,  "  Well  then,  deliver  me  your  gun  and  to 
which  the  pannel  again  anfwered,  "  I  beg  pardon, 
"  my  lord,  I  will  deliver  my  gun  to  no  man  and 

he 
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he  thought  that  the  pannel  Teemed  to  be  in  anger  at 
this  time  ;  but  as  he  was  not  acquainted  with  the  man 
before,  he  can  fay  nothing  further  upon  the  appear- 
ance of  his  anger.    And  further  depones,  That  when 
Campbell  ufed  the  above  words,  and  when  my  iord 
was  ftill  advancing,  he  heard  the  pannel  fay,  u  Keep 
*\  off  my  lord,  or  by  God  I  will  (hoot  you."  That  af- 
ter this  there  was  fome  words  pad  between  my  lord 
md  the  pannel    but  as  the  deponent  was  then  about 
twenty  yards  behind  my  lord,  holding  his  horfe,  he 
did  not  hear  what  pad  betwixt  them,  excepting  that 
he  heard  iome  mention  of  property,  by  both  of  them, 
but  could  make  no  fenfe  of  it.   That  at  this  time 
Alexander  Bartleymore  was  come  up,  and  he  heard 
him  fay  to  the  pannel  "  For  God's  fake,  Mr.  Campbell, 
"  deliver  up  your  gun  to  my  lord  f*:  but  did  not  hear 
what  anfwer  the  pannel  made;   and  the  deponent 
sbout  the  fame  time  made  the  fame  requeft  to  the 
oannel  to  deliver  up  his  gun  to  my  lord,  but  either 
he  did  not  hear  him  or  he  made  no  anfwer.  Depones, 
That  during  all  the  time  of  the  pannel's  retreating 
and  pointing  the  gun,  as  above  defcribed,  he  always 
had  his  thumb  upon  the  cock,  at  kaft  fo  often  as  the 
pannel  was  in  fuch  a  (ituation  as  the  deponent  could 
obferve  ir,  and  always  obferved  the  gun  pointed  to- 
wards my  lord,  as  above  defcribed  :  and  further  de- 
pones, That  when  the  pannel  was  retiring  and  my 
lord  advancing,  in  the  manner  above  defcribed,  the 
pannel  fell  backwards  by  a  (tone  upon  which  he  ft  ruck 
feis  foot,  by  which  the  gun  was  raifed  paft  the  per- 
pendicular, and  rather  pointing  backwards  from  my 
lord,   the  pannel  being  then  lying  upon  his  back  : 
upon  which  my  lord  ftopt  for  a  little,  and  then  moved 
his  left  foot  as  if  intending,  to  pafs  by  Mr.  Camp- 
bell's teet    upon  which  the  pannel  raifed  himfelf  upon 
his  elbow,  pointed  the  gun  at  my  lord  Eglintoun, 
and  fired  it  into  his  body  \  and  that  my  lord,  at  the 
time  he  received  the  {hot,  was  net  above  three  or 
four  yards  from  the  muzzle  of  the  gun.  That  the 

foot 
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fhot  entered  his  left  fide,  owing,  as  he  apprehend?, 
to  the  pofture  his  lordmip  was  in  by  the  movement 
he  made  as  above-delcribed — Depones,  that  my  lord 
walked  fome  fteps  after  receiving  the  fhot  towards  the 
fhore,  with  his  hand  upon  the  wound    and  ?• 
patted  near  to  the  deponent,  he  looked  to  him 
laid,  he  was  gone — That  prefently  after  he  faw  the 
pannel  engaged  with  John  Milliktn,  and  endeavourr 
mg  to  wreft  out  of  his  hands  the  gun  which  Millikep 
had  brought  from  my  lord's  coach — That  he.  had 
not  obferved  this  gun  before  that  time. — That,  upon 
obferving  this  ftruggle,  he  called  to  Bartleymore  to 
go  to  Miliiken's  afliltance,  for,  that  that  man  would 
fhoot  more  of  them    which  Bartleymore  accordingly 
did,  and  prevented  the  pannel's  getting  poffefilon  of 
the  gun.    That  the  fervants,  and  the  deponent,  after- 
wards tied  the  pannel's  hands;  and  before  this  time 
the  deceafed  lord  called  out  to  his  fervants,  "  Don'c 
™  ufe  him  ill." — That  the  deponent  defired  the  pan- 
nel to  go  towards  my  lord,  who  was  then  lying  upon 
the  ground,  with  his  fervants  about  him.- — That 
Campbell  accordingly  walked  up,  and  my  lord  look- 
ing at  him  faid  "  I  would  not  have  mot  yon,  fuppofe 
"  you  have  fhot  m  V  and  again  repeated — Ci  I  would 
"  not  have  fhot  you." — Depones,  That  at  the  time 
that  the  pannel  fell  backwards  the  deponent  thought 
my  lord  might  have  taken  the  gun  from  him,  becaufe 
he  was  fo  near  thepanneJ,  and  the  pannel  was  fo.ne 
time  before  he  recovered  himfelf ;  but  he  heard  no 
body  advife  my  lord  to  make  ufe  of  that  opportunity 
of  ieizing  the  gun.    Depones,  That 'after  affifting 
to  carry  lord  Egiintoun  to  his  coach,  the  deponent, 
with  one  John  Hamilton,  who  had  joined  them,  after 
my  lord  had  got  into  the  cosch,  conducted  the  pannel 
as  a  prifoner  to  Sakcoats.   That  upon  their  way  thi- 
ther the  deponent  afked  the  pannel  what  mot  his  gun 
was  charged  with.— To  which  the  pannel  anfvvered 
"  It  did  not  Hgnify,  as  be  had  got  as  much  a   m  ulci 
"  do  for  him  if  he  were  all  the  carls  in  Scotia 
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But  upon  the  deponent's  faying  that  he  might  fatisfy 
him  fo  far  as  to  tell  him  what  the  gun  v/as  loaded 
with,  he  faid  it  was  loaded  with  fmall  fhot. — That  the 
deponent  afterwards  afked  him  if  he  was  not  forry  for 
what  he  had  done    anfwered  <f  No,  for  1  will  yield 
w  my  gun  to  no  man,  and  would  rather  yield  my  life 
and  thinks  he  added  thefe  words  "  That  if  it  was  to 
u  do  he  would  do  it  again  rather  than  part  with  his 
"  gun ;  for  that  he  would  rather  part  with  his  life 
V  than  his  gun;"  and  he  further  added,  "  That  if 
<s  lord  Eglintoun's  gun  had  not  been  wrong  he  would 
•*  probably  have  (hot  another."    And  being  interro- 
gate for  the  pannel,  depones,  That  when  my  lord 
was  advancing  upon  the  pannel,  he  frequently  ob- 
ferved  his  lordfhip  turning  from  the  one  fide  to  the 
other,  in  order,  as  he  underftood,  to  avoid  the  direc- 
tion of  the  pannel's  gun,  and  he  as  often  obferved 
the  pannel  change  the  direction  of  the  gun  fo  as  to 
keep  it  pointed  at  the  earl :  and  being  defired  to  ex- 
plain further  in  what  manner  the  gun  was  pointed  to- 
wards the  earl,  he  again  defcribed  it  before  the  jury 
as  raifing  the  butt-end  of  the  gun  a  little  above  his 
haunch,  and  the  muzzle  of  the  gun  a  little  upwards, 
pointing  towards  the  earl.    And  further  depones, 
That  when  the  pannel  fell  backwards  over  the  ftone, 
he  faw  his  heels  rife  from  the  ground  by  the  violence 
of  the  fall ;  and  depones,  that  after  the  earl  firft  ac- 
cofted  the  pannel,  the  pannel  retired,  as  he  thinks, 
about  forty  yards  ftraight  backwards. — But  that  it 
would  have  been  more  by  his  retiring  fometimes  fide- 
ways — rDepones,  that  when  the  earl  received  the  fhor, 
the  deponent  was  above  twenty  yards  from  him,  hold- 
ing the  horfe,  which  the  earl  had  rode, he  himfelf  being 
mounted  on  his  own  horfe.    Depones,  that  he  did 
not  lee  the  pannel  rife  from  the  ground  after  the  earl 
received  the  (hot,  but  afterwards  he  faw  the  pannel's 
gun  lying  upon  the  ground  near  the  place  where  he 
had  fallen. — Thac  he  faw  no  ftrokes  given  by  any 
pcrlbn  to  the  pannel,  except  one  by  John  Milliken, 
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and  at  that  time  he  apprehended  that  the  pannel  had 
wrefted,  or  nearly  wrefted,  the  earl's  gun  out  of  Mil- 
iiken's  hands,  which  he  could  not  exactly  obferve,  as 
Milliken  was  betwixt  him  and  the  pannel  •,  but  con- 
jectured it  lo  be  fo  from  Miilken's  giving  the  above 
blow :  and  depones,  That,  being  at  the  d'ftance 
abovementioned,  he  neither  obferved  the  pannel  cock 
the  gun,  or  draw  the  trigger.  And  being  interrogate 
by  one  of  the  jury,  whether  he  he?  rd  lord  Eglintoun 
call  the  pannel  a  fcoundrel,  rafcal,  or  give  him  any 
bad  names,  or  curfe  or  damn  him,  (h  m  the  time  that 
my  lord  firft  accofted  him?  depones,  That  he  did 
not.  Depones,  That  tome  time  after  my  lord  had 
accofted  the  pannel,  and  demanded  the  pannel's  gun-, 
and  he  had  refufed  to  deliver  it,  my  lord  feemed  to 
be  in  a  paflion.  Depones,  That  when  the  pannel  was 
carried  to  Saltcoats  his  hands  were  tied  behind  his 
back,  and  he  obferved  a  little  blood  upon  his  brow, 
but  he  obferved  no  wound.  Caufa  fcientia  patet.  And 
this  is  truth  as  he  (hall  anfwer  to  God — And  further 
depones,  that  he  did  not  obferve  when  the  gun  was 
brought  from  lord  Eglintoun's  coach  ;  that  after  his 
lordftiip  received  the  Siot  he  kept  his  eye  clofe  up- 
on him,  and  did  not  obferve  faid  gun  till  he  faw 
Milliken  and  the  pannel  ftruggling  about  the  gun, 
as  above  defcribed  and  that  Milliken  that  time  was 
about  twelve  yards  diftant,  as  he  thinks,  from  the 
place  where  the  earl  received  the  mot :  and  this  is 
alio  truth  as  he  mall  anfwer  to  God. 

(Signed)  ANDREW  WILSON. 

THO.  MILLER. 


JOHN 
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JOHN  HAZLE,  late  fervantto  the  deceafed  Alex- 
ander earl  of  EgHntoun,  aged  about  twenty-two  years, 
married,  who  bring  folemnly  (worn,  purged  of  malice 
and  partial  counfcl,  and  interrogate,  depones,  That  he 
was  fervant  to  the  deceafed  earl  of  EgHntoun  in  the  end 
of  October  kft,  and  attended  him  when  his  lordftiip 
fee  out  from  his  own  houfe  in  his  coach,  with  an  in- 
tention to  go  to  Southennan.  That  having  come  to 
Parkhoufe  the  earl  came  out  of  his  coach,  and  went 
into  his  tables  to  look  at  his  horfes,  and  then  went 
back,  to  his  coach,  and  proceeded  to  goon  in  the  a- 
bove  road  :  and  being  about  a  quarter  of  a  mile  from 
Parkhoufe,  fome  of  his  fcrvants  informed  him,  That 
they  faw  two  men  upon  his  lordfhip's  grounds,  and 
one  of  fctfem  had  a  gflftli  After  which  another  fervant, 
as  the  deponent  thinks  Alexander  Bartleymore,  faid 
to  my  lord,  that  one  of  them  was  that  Campbell,  mean- 
in:-;  the  pannek— After  which  my  lord  came  out  of  his 
coach,  and  mounted  the  horfe  which  the  deponent  was 
leadings  and  rode  towards  the  two  men  and  Andrew 
Willbil  followed  him,  and  the  deponent  a  little  be- 
hind. "When  my  lord  came  up  to  the  pannel,  he 
afked  him  to  give  up  his  gun,  which  the  pannel  re- 
fufed.— At  lealf.  thefe  were  the  ftrft  words  the  depo- 
nent heard  pais  betwixt  them  though,  as  my  lord  was 
with  the  pannel  fome  little  time  before,  other  words 
might  have  pad  which  the  deponent  did  not  hear. — 
That  my  lord  having  flept  forward  to  lay  hold  of  the 
gun,  the  pannel  ftept  back,  holding  the  gun  in  his 
hand  pointed  towards  my  lord's  body,  and  faid,  if  he 
did  not  (land  off  he  would  moot  him.— That  he  did 
not  obferve  whether  the  gun  was  cocked  or  not,  but 
heobferved  the  panr.ePs  finger  upon  the  trigger.— 
That  the  earl  faid,  if  he  had  his  gun  there  he  be- 
lieved he  could  fhootas  well  as  the  pannel,  and  then 
fent  the  deponent  for  the  gun  and  the  deponent  went 
and  took  the  gun  out  of  the  coach,  and  delivered  it 
to  John  Milliken,  and  bid  him  ride  as  fail  as  he 
could  with  it  to  my  lord  \  and  the  deponent  followed 
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him  on  horfeback.    And  when  he  was  come  up,  he 
obferved  the  pannel  retiring  backwards  with  his  gun 
in  his  hand,  and  his  finger  on  the  trigger,  and  the 
muzzle  painted  to  the  earl  •,  and  the  pannel,  having 
kicked  his  heel  againft  a  ftone,  fell  backwards,  and 
the  gun  flew  up  and  his  heels  flew  up. — That  the  earl 
upon  that  did  not  advance,  but  flood  ft  ill  and  fmiled  ; 
after  which  the  pannel  raifed  himfelf,  leaned  upon  his 
right  elbow,  and  then  levelled  his  gun  at  my  iord's 
body,  and  then  ftopt  fome  time  :  and  my  lord  was  pro- 
ceeding to  go  round  the  pannel's  feet  towards  his 
head,  as  he  thinks,  and  was  about  a  yard  and  a  half, 
or  two  yards,  from  the  muzzle  of  the  gun  ;  and  he 
faw  the  pannel  point  the  gun  at  my  lord,  and  faw  the 
gun  fired  into  my  lord's  body     but  did  not  obferve 
whether  the  pannel's  finger  was  upon  the  trigger  or 
not.    After  which  my  lord  faid,  that  he  was  gone, 
and  moved  a  little  way  from  the  place  and  laid  him- 
felf down  upon  the  ground. — That  after  this  the  pan- 
nel rofc  up,  and  went  to  John  Milliken,  and  took  my 
lord's  gun  from  him,  and  pointed  it  at  the  deponent 
to  fhoot  him,  and  then  pointed  it  to  John  Milliken. 
And  the  depmenc  knows  that  the  earl's  gun  was  not 
charged  at  the  time,  but  it  was  primed  by  Milliken 
after  he  took  it  out  or  the  coach. — That  Alexander 
Ban.leyinore  and  Andrew  Willon  came  to  John  Milli- 
ken'.s  al^-'b.rKc,  and  threw  down  the  pannel  to  the 
ground,  and  took  the  caiTs  gun  from  him  •,  and  John 
Millie  tn  gave  him  two  or  three  flrokes    and  he  heard 
the  earl  cry  out,  that  they  mould  not  hurt  the  pannel, 
but  fecure  him,  and  let  the  law  take  place.  After 
which  John  Milliken  was  difpatched  to  Saltcoats  for 
a  doclor,  and  Bartleymore  and  Wilfon  tied  the  pan- 
nel's  hands  behind  his  back  with  a  garter,  and  brought 
him  to  the  place  where  the  earl  was  •,  and  he  heard 
his  lordmip  fay  to  the  pannel,  "  Campbell,  you  have 
M  mot  me,  which  I  would  not  have  done  to  you." 
To  which  the  pannel  made  no  anfwer.    That  the  earl 
had  no  arms,  nor  ftarT,  nor  whip,  nor  any  thing  elfe 
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in  his  hands,  from  the  time  he  firft  came  up  to  the 
pannel,  'till  he  received  the  (hot.  And  that  he  did 
not  grapple  with  the  pannel,  or  ufe  any  harfh  expref- 
fions  to  him.  That  the  earl  upon  this  went  into  the 
carriage,  and  the  deponent  went  to  Irvine  for  a  doc- 
tor, and  heard  no  more  of  what  pad.  And  being 
interrogate  for  the  pannel,  depones,  That  the  depo- 
nent was  fitting  on  horfe  behind  my  lord  about  fifteen 
yards  or  fo  when  the  gun  was  fired. — A;;d  being  in- 
terrogate how  heobferved  my  lord  fmiling  at  Campbell's 
fall,  depones,  That  my  lord  turned  about  towards 
the  deponenr,  and  he  faw  him  fmile.  And  being 
further  interrogate,  When  he  faw  Miiliken  prime  the 
gun,  depones,  that  it  was  after  he  carried  it  down  to 
the  fands.  And  being  further  interrogate,  Whether 
any  powder  and  (hot  was  brought  by  the  deponent 
out  of  the  coach  ?  depones  negative.  But  he  does 
not  know  whether  Miiliken  had  any  mot  with  him. 
—And  that  Miiliken  was  about  twenty  or  thirty  yards 
from  the  earl  when  he  primed  the  gun.  And  being 
further  interrogate  for  the  pannel,  depones,  That  the 
earl's  gun  was  brought  within  twenty  or  thirty  yards 
of  his  Jordmip  when  the  pannel  fell:,  and  that  it  was 
about  the  fame  diftance  when  the  pannel's  gun  was 
fired.  And  depones,  That  he  is  now  lervant  to 
Archibald  earl  of  Eglintoun,  but  is  foon  to  leave  him. 
Caufa  fcienii*  patet.  And  this  is  truth,  as  he  fhall  an- 
fwer  to  God.    And  depones  he  cannot  write, 

(Signed)    JAMES  FERGUSON. 

JOHN  MILL1KEN,  late  fervant  to  the  faid 
deceaied  Alexander  earl  of  Eglintoun,  now  refiding 
at  Eglintoun,  aged  forty  years,  unmarried,  fo- 
lemnly  fworn.  purged  of  malice  and  partial  counfel, 
and  interrogate,  depones,  That  a  fervant  of  the  late 
lord  Eglintou-n's,  named  John  Hazle,  came  riding 
back  from  the  eari  at  the  time  and  place  mentioned 
in  the  indiclment,  and  deftred  the  deponent  to  carry 
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my  lord  Eglintoun's  gun  to  him,  which  happened  to 
be  in  the  coach  :  that  the  deponent  did  accordingly  ; 
but  before  he  had  time  to  charge  the  gun,  which  he 
knew  was  not  charged,  he  heard  and  faw  the  mot 
from  the  pannel's  gun,  by  which  his  mafter  was  kill- 
ed. That  he  knows  my  lord's  gun  was  not  charg- 
ed, becaufe  it  was  his  the  deponent's  bufinefs  to  look 
after  my  lord's  arms,  and  to  carry  the  ammunition. 
Depones,  That  when  he  came  near  the  earl  as  afore- 
faid,  he  heard  the  pannel  fay,  That  by  God  he  would 
fhoot  the  earl,  if  he  were  the  beft  earl  in  the  nation  ; 
and  adds,  That  he  heard  no  words  from  the  earl  at 
that  time. — Depones,  That  when  the  earl  was  fhot, 
he,  the  deponent,  was  at  the  diftancc  of  twenty  yards 
from  him.  Depones,  that  he  went  up  to  my  lord 
after  he  was  fhot,  ancf  my  lord  faid,  u  1  am  done 
"  for."  That  next  he  attacked  the  pannel,  ftruck 
him,  and  threw  him  down.  That  the  pannel  at- 
tempted to  wreft  the  gun  out  of  his  hands,  and  did 
not  luccced,  though  he  was  very  near  it.  The  carl  at 
the  fame  time  called  to  the  deponent  to  let  the  pannel 
alone.  Depones,  That  Alexander  Bartleymore  afUfted 
him  in  the  druggie  with  the  pannel.  And  that  the 
deponent  was  foon  thereafter  fent  for  a  furgeon  to  his 
mafter :  but  before  he  went  he  left  his  mailer's  gun 
lying  upon  the  ground.  That  when  he  returned  with 
the  furgeon,  he  faw  the  pannel  with  his  hands  tied 
behind  his  back  ;  and  that  they  were  not  fo  tied  when 
he  -went  for  the  furgeon.  And  upon  an  interrogatory 
in  behalf  of  the  pannel,  depones,  That  he  was  about 
to  charge  my  lord's  gun,  when  the  foot  from  Camp- 
bell's gun  went  off.  Caufa- fcienti*  pate!.  And  this  is 
the  truth,  as  he  fhall  anfwer  to  God. 

(Signed)       JOHN  MILLIKEN. 

HENRY  HOME. 


ALEX- 
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ALEXANDER  BAR TLE Y MORE,  in  Park- 
houie  of  ArdrOiTan,  aged  thirty- fix  years,  married, 
folemnly  fworn,  purged  of  malice  and  partial  counfel, 
and  interrogate,  depones,  That  upon  the  twenty- 
fourth  day  of  October  laft  the  deponent  was  attend- 
ing the  late  earl  of  Eglintoun  ;  and  having  pafled  a 
place  called  Parkhoufe  at  about  a  quarter  of  a  mile 
diftance  therefrom,  a  man  was  obferved  in  the  fields 
with  a  gun,  attended  by  another  without  a  gun,  both 
of  them  being  upon  my  lord's  grounds.  That  my 
lord  having  enquired  who  it  was  that  was  carrying 
the*  gun,  the  deponent  told  him  that  it  was  the  pannei. 
That  upon  this  my  lord,  along  with  Andrew  Wilfon 
and  John  Hazle,  went  towards  thefe  men  ;  my  lord 
having  come  out  of  his  coach,  and  got  on  horleback 
for  that  purpofe.  That  the  deponent  (laid  by  the 
coach  forfome  time,  but  thereafter  came  up  to  where 
my  lord  was,  and  obferved  the  pannei  preienting  his 
gun  at  my  lord  j  and  the  deponent  begg'd  the  pannei, 
for  God's  lake,  to  give  his  gun  to  my  lord  Eglintoun  ; 
but  the  pannei  laid  he  wuuld  not,  for  he  had  a  right 
to  carry  a  gun.  That  the  earl  faid  to  him,  That  he 
migjjst  have  a  right  to  carry  a  gun,  but  not  upon  his 
lands,  without  his  liberty. — That  the  pannei, upon 
this  laid  ro  the  earl,  I  beg  your  lordmip's  pardon: 
or,  1  beg  your  pardon. — That  at  this  time  lord  Eg- 
lintoun was  difmountcd  from  his  horfe,  and  advancing 
nearer  the  panned,  who  again  was  retiring  fometimes 
backwards,  at  other  times  fidevvays,  having  his  muf- 
ket  (till  pointed  at  the  earl.  But  the  deponent  did 
not  obferve  whether  he  had  his  hand  upon  the  cock  or 
not ;  neither  did  the  deponent  hear  any  threatnings 
ufed  by  the  pannei  againft  the  earl.  Depones,  when 
the  panne!  was  recreating,  he  fell  clofe  by  where 
the  deponent  was  fitting  on  his  horfe,  and  by  his  fall 
frightened  the  deponent's  horfe,  lb  that  the  horfe 
reeled  2  little;  during  which  time  the  deponent  did 
n'oi  obferye  the  papnef,  but  immediately  thereafter, 
kaviqg  got  his  horfe  fettled,  he  law  the  pannei  half 
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fitting  half  iying,  and  faw  him  point  his  gun  towards 
lord  Eglintoun,  and  immediately  fire  ir. — Thar  at 
this  time  lord  Eglintoun  was  within  two  or  three  yards 
.of  the  pannel.  That  upon  this  Jord  Eglintoun  gave 
three  or  four  loud  cries,  that  he  was  gone.  Depones, 
that  the  pannel  fired  his  gun  without  putting  it  to  his 
moulder,  but  raifed  the  butt  above  his  haunch,  and 
pointed  it  at  the  earl.  Depones,  that  he  having  gone 
up  to  give  what  affiftance  he  coula1  to  the  earl,  he 
heard  fomebody  cry,  that  the  pannel  would  (hoot 
more  people.  Upon  this  the  earl  defired  the  depo- 
nent to  go  and  take  care  of  the  man,  for  he  had  fhot 
him  already. — 'That  the  deponent  upon  this  left  the 
earl,  and  faw  the  pannel  and  John  Miliiken,  one  of 
the  late  earl's  fervants,  drug.  ling  about  a  gun ;  where- 
upon the  deponent  ran  up,  and  round  the  pannel  had 
wrefted  the  gun  from  Miliiken.  Upon  which  the  de- 
ponent laid  hold  of  the  pannel,  threw  him  down,  and 
took  the  gun  from  him.  That  after  this  John  Milii- 
ken continued  with  the  pannel,  and  kept  him  on  the 
ground  ;  and  thereafter  the  deponent  aflifted  in  tying 
the  pannei's  hands  behind  his  back. — Depones,  That; 
at  this  time  the  deponent  faid  to  the  pannel,  "  Is  ic 
cc  net  a  fad  thing  you  would  not  deliver  your  gun 
"  to  lord  Eglintoun,  but  have  (hot  him  ?"- — To  which 
the  pannel  anfwered,  "  If  I  have  fhot  hi:7i,  let  me 
"  be  hanged  for  it."  Depones,  That  at  the  time  the 
panne!  fired  at  the  earl,  his  lordfbJp  had  no  arms, 
neither  ftaff  nor  whip  and  the  deponent  did  not  fee 
him  grapple  with  the  pannel,  or  hear  him  ufeany  harm 
expreffions  to  him. — And  being  interrogate  upon  the 
part  of  the  pannel,  depones,  That  when  he  firR  faw 
the  pannel  as  above-mentioned,  he  was  among  feme 
whins  on  lord  Eglinloun's  efcate,  at  a  confiderabie  uif 
tance  from  the  lands  of  Montfodd.  Can  fa  f$en,ti# 
patet.  And  this  is  truth,  as  he  ihall  answer  to  God. 
And  being  further  interrogate  upon  the  part,  of  ff|£ 
pannel,  depones,  That  when  the  earl  received  the 
{hot,  John  Miliiken  was  within  twenty  or  thirty  f*m* 
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of  his  lordfhip,  as  the  deponent  thinks  ;  and  that  the 
deponent  did  not  obferve  John  Hazle  at  that  time. 
Depones  That  Milliken  and  Hazle  were  fervants  to 
the  late  earl  of  Eglintoun,  and  are  fervants  to  rhe 
preient  earl,  as  the  deponent  is  alfo.  And  this  is  \l 
alfo  truth. 

(Signed)  ALEXANDER  BARTLEYMORE. 
ALEXANDER  BOSWELL. 

JOHN  BROWN,  tide-officer  at  Saltcoats,  aged  I 
forty  and  upwards,  folemnly  fworn,  purged  of  malice 
and  partial  counfel,  and  interrogate,  depones,  That 
upon  the  twenty-fourth  of  OcTober  laft,  the  deponent 
was  defired  by  the  pannel  to  take  a  walk  with  him. 
That  the  pannel  had  a  gun,  and  they  paffed  through 
the  grounds  of  Montfodd,  and  thereafter  crofted  a 
burn,  which  is  the  march  between  Montfodd  and  the 
earl  of  Eglimoun's  property,  and  went  through  lord 
Eglintoun's  ground  towards  the  fea. — That  when  they 
were  coming  along  they  met  with  one  Mr.  Boyes, 
an  excifeman,  who  faid  to  them,  It  feemed  they  did 
not  mind  going  through  inclofures ;  though  at  the 
fame  time  the  deponent  and  the  pannel  had  not  gone 
over  any  dykes,  but  followed  an  old  kirk-road,  there 
being  ftyles  over  the  dykes  to  fuffer  people  to  pafs. 
Depones,  That  when  they  were  upon  lord  Eglintoun's 
property  as  aforefaid,  they  faw  a  coach  not  far  from 
Farkhoufe,  and  foon  thereafter  the  earl  of  Eglintoun 
came  up  to  them.  That  when  the  earl  came,  he  faid 
to  the  pannel,  If  Mr.  Campbell,  why  do  you  carry  a 
*'  gun  upon  my  grounds,  when  I  took  you  in  a  tref- 
*'  pafs  before  ?"  And  immediately  alighted  from 
his  horfe,  and  called  to  the  pannel  to  deliver  him  his 
gun.  That  the  pannel  upon  this  faid  he  was  doing 
his  lordnYp  no  harm,  and  bid  his  iordfhip  keep  off, 
pointing  his  gun  at  my  lord. — That  the  deponent  up- 
on  this  went  off3  and  can  give  no  further  account  of 

what 


I  51  1 

what  patted.  But  being  interrogate,  fpecially  if,  while 
he  was  prefenr,  lord  Eglintoun  ufed  any  threatening^ 
or  bad  language  to  the  pannel  ?  depones,  he  did  not. 
And  being  interrogate  upon  the  part  or  the  pannel, 
depones,  That  he  thinks  he  heard  lord  Eglintoun  de- 
fire  one  of  his  fervants  to  bring  his  lord  (hip's  gun. 
Depones,  That  after  he  had  gone  off  a  confiderable 
diftance,  he  heard  the  report  of  a  gun.  That  imme- 
diately after  this  he  looked  back,  and,  as  he  thinks,  he 
faw  the  pannel  lying  on  the  ground  on  his  hands,  hav- 
ing known  him  from  his  cloaths  and  his  white  night- 
cap.— Depones,  That  the  pannel  had  no  dog  with  him, 
and  (hot  none  upon  lord  Eglintoun's  property  that  day  ; 
neither  did  he  upon  any  other  ground  ;  neither  did  he 
fee  Mr.  Campbell  beating  bulhes  for  game.  Caufa 
Jcientia patet.  And  this  is  truth,  as  he  fnall  anfwer  to 
God. 

(Signed)    JOHN  BROWN* 

ALEXANDER  BOSWELL: 

.  JOHN  MOORE,  furgeon  in  Glafgow,  aged  forty 
years,  married,  folemnly  lworn,  purged  of  malice  and 
partial  couniel,  and  interrogate,  depones,  That  the 
deponent  was  called  upon  to  fee  my  lord  Eglintoun  at 
his  own  houfe  that  day  on  which  he  received  his  mor- 
tal wound,  in  October  lad.  That  he  came  there  be- 
twixt eight  and  nine  at  night. — That  when  the  depo- 
nent entered  the  room  where  lord  Eglintoun  was  lying 
in  bed,  his  lordfnip  laid,  I  am  glad  to  fee  you*  but 
you  can  be  of  no  ufe  to  me  now,  for  it  is  all  over* 
That  the  deponent  replied,  that  he  hoped  it  would  not 
be  fo  bad,  and  wiflied  to  fee  the  wound.  That  he 
examined  the  wound  a  little  time  after,  and  was  imme- 
diately convinced  that  it  was  mortal.  That  after  this 
lord  Eglintoun  defired  the  deponent  to  come  towards 
his  bed-fide  and  fit  down,  and  laid,  I  did  not  deferve 
this.  I  gave  no  provocation  to  occafion  or  deferve  it. 
That  upon  this  his  lordfnip  gave  the  following  detail 
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of  the  affair :  That  he  had  been  going  that  morning  in 
his  coach  to  Ardroffan,  and  was  informed  by  one  of  his 
fervants  that  a  man  was  mooting  in  fome  of  his  parks. 
Upon  which  he  came  out  of  his  coach  and  mounted 
a  led  horfe,  and  coming  up  to  the  man  who  had  a  gun, 
he  toid  him,  he  did  not  take  it  well  of  any  perfon  to 
kill  his  game  without  afking  his  liberty,  and  defired 
the  man  to  deliver  up  his  gun,  which  he  refufed  to  do  ; 
and  his  lordmip  infilling  upon  it,  the  man  prefented 
the  piece,  and  threatened  to  (hoot  him  if  he  perfifted. 
—That  his  lordmip  laid,  that  he  alfo  could  moot  very 
well,  if  he '  was  for  that :  and  turning  to  one  of  the 
fervants,  he  defired  him  to  go  to  the  coach  and  bring 
his  lordfhip's  gun,  which  was  there. — That  while  this 
fervant  was  away  his  lordmip  continued  to  expoftulate 
with  the  man,  and  infilled  on  his  delivering  up  his- 
piece  j  while  the  man  continued  retiring,  with  his  face 
to  my  lord,  he  fell  backward  over  fome  ftones,  and 
immediately  recovering  he  mot  his  lordmip.  That 
the  deponent  here  interrupted  his  lordmip,  and  faid, 
probably  the  gun  went  off  by  accident  when  the  man 
fell  ?  At  which  his  lordfhip  replied,  making  his  head, 
*  No,  he  fired  intentionally or  words  to  that  pur- 
pofe.  That  at  this  time  the  earl  was  entirely  compofed, 
and  as  fenfible  as  ever  the  deponent  had  feen  him. 
That  he  talked  diftinctly,  and  did  not  utter  any  thing 
that  fhowed  rancour  or  refentment  againft  the  pannel ; 
and  that  he  was  perfectly  convinced  that  he  would 
foon  die  of  the  wound,  and  was  perfectly  refigried  to 
his  fate. — That  he  died  that  night  a  little  after  twelve 
o'clock.  Depones,  That  next  day  he  opened  the  body, 
and  found  the  bowels  very  much  torn  from  the  left 
fide,  where  the  wound  was,  all  the  way  to  the  right. 
— That  he  found  many  fmail  (hot  within  the  belly, 
fome  of  them  lodged  in  the  liver. — That  the  circular 
wound  in  the  fkin  was  about  three  inches  below  the 
navel  upon  the  left  fide,  and  the  wounded  bowels 
could  be  traced  obliquely  upwards  from  the  external 
wound  to  the  liver. — That  there  was  a  large  quantity 


C    53  ] 

ofextravafated  blood  in  the  belly. — That  the  deponent 
was  verv  well  acquainted  with  lord  Eglintoun  before, 
and  that  he  is  poficive  that  lord  Eglintoun  died  of  that 
wound.  Can/a  fcienti*  patet.  And  this  is  the  truth, 
as  he  (hall  anfwer  to  God. 

(Signed)  JOHN  MOORE. 

JAMES  FERGUSON. 

_Dr.  JOHN  CUMMING,  phyfician  in  Irvine,  aged 
fifty  and  upwards,  unmarried,  purged  of  malice  and 
partial  counfel,  iblemnly  fworn  and  interrogate,  de- 
pones, That  upon  the  twenty-fourth  day  of  October 
laft,  he  was  fent  for  to  vifit  the  deceafed  Alexander 
earl  of  Eglintoun,  at  his  houfe  of  Eglintoun,  on  ac- 
count of  a  wound  which  he  had  that  day  received. 
That  when  he  come  to  his  lordfnip,  he  found  him  in 
great  pain  ;  and  he  faid  to  the  deponent,  that  he  had 
been  murdered  by  Mungo  Campbell,  the  pan  net,  in 
cold  blood  for  that  he  had  given  him  no  provoca- 
tion, not  having  faid  an  uncivil  word  to  him,  and  hav- 
ing nothing  in  his  hand  to  hurt  him,  not  even  a 
iwjtch.- — That  at  this  time  lord  Eglintoun  appeared 
to  be  altogether  feniible  and  compofed. — Depones 
conform  to  the  preceding  v.knefs,  with  refpecr.  to 
the  nature  of  the  wound  ;  and  that  it  was  the  oc- 
cafion  of  lord  Egiintoun's  death  ;  and  that  he  was 
prdent  next  day  when  lord  Egiintoun's  body  was 
opened.  Caufa  fcierttia  fatst.  And  this  is  truth,  as 
he  ihall  anfwer  to  God. 

(Signed)  JOHN  CUMMING. 

ROBERT  BRUCE. 

GEORGE  HUTCHINSON,  lieutenant  and  ad- 
jutant  of  the  fourth  regiment  of  foot,  a^ed  twenty- 
nine  years,  unmarried,  loi;!mn!y  fworn,  purged  of 
malice  and  partial  ccunfel,  and  interrogate,  depones, 
That  about  the  beginning  of  October  lafr,  the  depo- 
nent 
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nent  happened  to  be  in  company  with  Mungo  Camp-" 
bell,  the  pannel,  in  a  houfe  of  the  town  of  Saltcoats, 
when  the  converfation  turning  on  the  fubject  of  fport, 
the  pannel  faid  that  lord  Egiintoun  had  challenged 
him  for  (hooting  on  his  grounds ;  and  thinks  he  faid 
that  his  lordfhip  had  done  fo  oftener  than  once,  and, 
fo  far  as  he  can  remember,  thinks  it  was  twice ;  and 
that  his  lordfhip  had  threatened  to  take  his  gun  from 
him,  but  had  not  perfifted  in  demanding  it ;  and  that 
if  he  had,  the  pannel  did  not  know  what  the  confe* 
quence  might  have  been;  perhaps  he  might  have 
fired  it,  or  words  to  that  effect ;  and  added,  that  he 
would  allow  U  was  a  trefpafs  to  (hoot  without  leave, 
fo<*  ,vhich  he  might  be  profecuted  ;  but  he  knew  no 
right  lord  Egiintoun  had  to  take  his  gun  on  that  ac- 
count:  that  as  an  officer  of  excife  he  looked  upon 
himfelf  as  entitled  to  carry  arms  in  the  profecution  of 
his  duty.  Lieutenant  Jofeph  Knight  was  in  company 
with  the  deponent  and  Mr.  Campbell  at  this  time. 
Caufa  fcientite  patet.  And  this  is  truth  as  he  (hall  an- 
fwer  to  God. 

(Signed)    G.  HUTCHINSON. 

ROBERT  BRUCE. 

JOSEPH  KNIGHT,  lieutenant  in  the  faid  fourth 
regiment  of  foot,  aged  twenty-nine,  unmarried,  purged 
of  malice  and  partial  counfel,  and  folemnly  fworn  and 
interrogate,  depones,  That  upon  the  third  day  of  Oc- 
tober laft,  the  deponent  and  lieutenant  Hutchinfon, 
the  preceding  witnefs,  happened  to  be  in  company 
with  Mungo  Campbell,  the  pannel,  in  the  town  of 
Saltcoats  ;  and  the  converfation  happening  to  turn 
upon  fport,  and  fame  of  them  having  afked  if  there 
was  good  game  in  that  neighbourhood,  the  pannel 
anlwered  that  there  was,  for  that  moft  of  the  grounds 
about  the  town  belonged  to  lord  Egiintoun,  and  he 
was  ftridc  in  preferving  the  game.  That  the  pannel 
alio  faid,  he  had  been  feverely  challenged  by  lord 
Eglir.toun  for  (hooting  a  hare  ;  and  that  his  lordfhip 
i    '  had 
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had  on  that  occaGon  either  threatened  or  attempted  to 
take  his  gun  from  hi.n,  but  did  not  perfifl  in  it;  and 
that  the  pannel  had  then  to  lord  Eglintoun,  that 
he  would  rather  die  as  '.th  his  gun. — That  Mr. 

Campbell  further  r  fwore  to  it,  that  if  lord 

Eglintoun  had  per  e  his  gun  from  him,  he 

would  have  fhot  Hteu  f°r  that  he  was  an  old  man, 
and  his  life  was  no.  pniueh  worth,  or  words  to  that 
purpofe.  Caufa  fcientia  patet.  And  this  is  truth  as  he 
(hall  anfwer  to  God.  And  further  depones,  That  on 
the  above  occafion  the  pannel  faid,  that  as  he  was  an 
excife-officer,  he  had  a  right  to  carry  arms,  and  would 
lhoot  any  perfon  who  would  attempt  to  take  them 
from  him.  That  the  deponent  does  not  exactly  re- 
member whether  the  pannel  only  faid  this  to  him  and 
lieutenant  Hutchinfon,  or  if  he  told  them  that  he  had 
faid  fo  to  lord  Eglintoun,  when  demanding  the  gun  as 
aforefaid.    And  this  is  alfo  truth. 

(Signed)  j.  KNIGHT. 

ROBERT  BRUCE. 

JOHN  HAMILTON,  mafon,  in  New-houfe,  in 
theparifhof  ArdrolTan,  aged  fifty-three  years,  married, 
purged  of  malice,  and  partial  counfel,  fworn  and  inter- 
rogate, depones,  That  upon  the  twent)  fourth  of  Oc- 
tober laft,  immediately  after  the  late  Eari  of  Eglin- 
toun had  received  the  wound  of  which  he  died,  the 
deponent  came  down  to  the  more  where  it  happened, 
and  affifted  Andrew  Wilfon,  a  preceding  witnefs,  in 
conducting  the  pannel  to  Saltcoats. — That  when  they 
were  upon  the  road,  the  deponent  alked  the  pannel 
how  that  unlucky  accident  had  happened  ;  to  which 
he  anfwered,  that  lord  Eglintoun  had  come  to  him 
and  demanded  the  gun,  which  he  had  refufed  :  that 
his  lordmip  having  advanced  up  to  him,  had  infilled 
for  delivery  of  the  gun  ;  upon  v/hich  he  had  retreated, 
and  making  his  retreat,  had  fallen  on  the  ground. 
That  before  this,  lord  Eglintoun  had  fenc  a  fervant  of 

his 
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his  for  his  gun  ;  and  he  thought  his  life  was  as  good 
as  lord  Eglintoun's,  and  he  (hot  him  before  the  gun 
came.— That  the  deponent  having  faid  to  the  pannel, 
that  he  hoped  he  was  miitaken,  and  that  poffibly  he 
might  be  but  (lightly  wounded  ;  to  which  the  panne) 
replied,  that  he  had  received  the  (hot  when  he  wan 
within  three  yards  of  him,  and  that  he  could  not  live 
if  he  was  all  the  lords  of  Scotland  or  of  Britain  :  that 
thereafter  the  deponent  faid  to  the  pannel,  If  you  could 
obtain  words  of  lord  Eglintoun,  as  you  fay  that  he  is  a 
dying  man,  perhaps  in  ccol  blood  he  might  forgive  you, 
which  wuuld  be  a  great  honour  to  you.  To  which 
the  pannel  anfwered,  that  it  would  avail  him  nothing, 
or  itand  him  in  no  (lead.  And  further  depones,  that 
he  thinks  that  the  pannel  told  him,  that  he  had  fallen 
to  the  ground  before  lord  Eglintoun  fent  for  his  gun. 
Caufa  fcientia  patel.  And  this  is  truth  as  he  fhall  an- 
fwer  to  God. 

(Signed)    JOHN  HAMILTON. 
GEO.  BROWN. 

SAMUEL  MITCHEL,  fhoemaker,  in  Saltcoats, 
aged  fifty  and  upwards,  married,  purged  of  malice 
and  partial  counfel,  folemnly  fwom  and  interrogate, 
depones,  That  upon  the  twenty-fourth  of  October 
lafl,  Andrew  Wilfon,  a  preceding  witnefs,  brought 
the  pannel  to  the  deponent,  at  the  deponent's  houfe 
in  Saltcoats,  John  Hamilton  and  another  perfon  be- 
ing along  with  him  :  and  that  the  pannel  had  then 
his  hands  tied  behind  his  back. — That  Andrew  Wil- 
fon faid  he  had  orders  to  deliver  him  to  the  depo- 
nent, that  he  might  carry  him  prifoner  to  the  town 
of  Irvine,  for  the  crime  of  (hooting  lord  Eglintoun. 
— That  the  deponent  having  afked  Andrew  Wilfon 
how  that  had  happened,  the  faid  Andrew  Wilfon  faid 
he  was  afraid  lord  Eglintoun  was  gone,  and  immedi- 
ately thereafter  the  pannel  faid,  "  By  God  it  is  fad, 
"  I  have  (hot  lord  Eglintoun,  and  he  is  gone  if  he 
*'  was  all  the  lords  in  Scotland."— That  the  depo- 
nent 
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fient  convened  a  party  accordingly,  and  carried  the 
pannel  prifoner  to  Irvine, — That  when  they  were  upon 
the  road  to  Irvine,  the  deponent  faid  to  the  panne), 
"  that  as  lord  Eglintoun  was  a  young  healthy  man, 
"  there  was  xeaion  to  hope  that  he  might  recover." 
To  which  the  pannel  anfwered,  "  that  it  was  im- 
"  poffible — that  he  had  received  the  whole  (hot  into 
"  his  body,  and  that  he  was  gone  if  he  was  all  the 
"  lords  in  Europe."  Depones,  That  the  deponent 
having  faid  it  was  pity  fuch  an  unlucky  accident  fhould 
have  happened  to  fuch  a  nobleman,  the  pannel  an- 
fwered, "  There  is  no  help  for  it  now  ;  it  is  only  an 
*e  old  gauger  dying  two  or  three  years  fooner  for  a 
"  lord."  Caufa  fckntia  fatet.  And  this  is  truth 
as  he  mall  anlwer  to  God. 

(Signed)         SAMUEL  MITCHELL. 
GEO.  BROWN. 

CHARLES  HAMILTON,  of  Craighlaw,  pro- 
voft  of  Irvine,  aged  fixty  years,  unmarried,  purged 
of  malice  and  partial  counfel,  folemnly  fworn,  and 
interrogate,  depones,  That  upon  the  twenty-fourth 
of  October  laft,  Mungo  Campbell,  the  pannel,  was 
brought  to  Irvine,  and  prefented  to  the  deponent  as 
chief  magiftrate  of  that  burgh,  in  order  to  be  com- 
mitted to  prifon,  for  mooting  the  late  Earl  of  Eg- 
lintoun. That  the  deponent,  in  profecution  of  his 
duty,  took  the  examination  of  the  pannel  touching 
the  circumftances  of  that  affair,  which  he  committed 
to  writing  and  which  declaration  was  wrote,  at  his 
direction,  by  James  Cunningham,  and  was  fubfcribed 
by  the* pannel  and  the  deponent.  And  being  now 
fhown  to  him,  he  depones  it  is  the  fame  declaration 
which  was  made  by  the  pannel,  taken  down  in  writ- 
ing, and  fubfcribed  by  the  pannel  and  him  as  above- 
mentioned.  That  it  was  emitted  by  the  pannel  vo- 
luntarily and  freely    and  after  being  read  over  to  the 
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pannel,  wasfubfcribed  by  him  and  the  deponent.  And 
the  faid  declaration  is  now  marked  by  the  deponent 
and  lord  juftice  clerk,  by  their  fubfcribing  the  fame. 
And  further  adds,  That  after  the  declaration  was 
read  over  to  the  pannel,  holding  up  both  his  hands,  he 
faid,  That  it  was  the  truth,  as  he  mould  anfwer  to 
God.  Caufa  fcienti*  faieU  And  this  is  truth  as  he 
(hall  anfwer  to  God. 

(Signed)  CHAR.  HAMILTON. 

THO.  MILLER. 

Mr.  WILLIAM  DUFF,  advocate,  fheriff-depute 

of  Air~fhire,  aged  years,  married,  purged 

of  malice  and  partial  counfel,  fworn,  and  interrogate, 
depones,  That  upon  the  twenty-feventh  of  October 
la(r,  the  pannel  being  then  committed  prifoner  to 
the  Tolbooth  of  Air,  for  the  murder  of  the  late  earl 
of  Eglintoun,  the  deponent,  in  the  courfe  of  his  duty, 
took  the  pannel's  examination  touching  the  circum- 
fiances  of  that  cafe,  and  committed  the  fame  to  writ- 
ing, which  was  dictated  by  him,  as  expreffed  by 
the  pannel,  and  was  written  by  John  Murdoch,  the 
fheriff-clerk-depute.  That  what  was  therein  taken 
down  was  emitted  by  the  pannel  freely  and  volun- 
tarily ;  and  being  read  over  to  the  pannel,  was  fub- 
feribed by  him. — That  at  the  fame  time  another  de- 
claration, which  the  pannel  had  emitted  before  Charles 
Hamilton,  proved  of  Irvine,  was  read  over  to  the  pan- 
nel ;  and  he  acknowledged  that  it  was  the  declara- 
tion which  he  had  emitted  before  the  faid  Charles  Ha- 
milton :  and  both  thefe  declarations  being  now  fhown 
to  the  deponent,  depones,  that  they  are  the  fame  with 
thofe  above  deponed  to,  fubferibed  by  the  pannel,  by 
provoft  Hamilton  and  the  depute,  as  above  deponed 
to.  And  the  deponent  has  now  fubferibed  both  thefe 
declarations  as  herein  referred  to.  And  the  decla- 
ration furl  above-mentioned,  bearing  date  the  twenty- 
feventh  of  October,  is  alfo  fubferibed'  by  lord  juftice- 
2  clerk, 
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clerk,  the  other  declaration  of  the  twenty-fourth  of 
October  being  already  figned  by  him.  Caufa  fciemi* 
patet.    And  this  is  truth,  as  he  {hall  anfwer  to  God. 

(Signed)  WILLIAM  DUFF. 

THO.  MILLER. 

JOHN  MURDOCH,,  (heriff-clerk-depute  of  Air, 
aged  twenty-nine  years,  married,  purged  of  malice 
and  partial  counfel,  folemnly  fworn,  and  interrogate, 
depones,  That  he  was  prefent  with  Mr.  Duff  upon 
the  twenty-feventh  of  October  laft,  when  the  pan- 
nel  emitted  a  delaration  touching  the  murder  of  lord 
Eglintoun.  That  he  wrote  the  faid  declaration,  which 
was  dictated  by  Mr.  Duff-,  and  concurs  with  Mr. 
Duff,  in  proving  that  declaration,  and  likeways  the 
former  declaration,  which  had  been  emitted  by  the 
pannel  before  Charles  Hamilton,  provoft  of  Irvine  : 
and  both  declarations  being  now  mown  him,  depones 
that  they  are  the  fame  with  thofe  above  deponed  to. 
And  both  declarations  are  now  fubfcribed  by  the  de- 
ponent as  herein  referred  to.  Caufa  fcientta  patet. 
And  this  is  the  truth  as  he  (hall  anfwer  to  God. 

(Signed)         JOHN  MURDOCH. 

THO.  MILLER. 

The  two  declarations  mentioned  in  the  aforefaid  depofition 
were  read  over  in  the  prefence  of  the  court  and  jury  :  and 
of. which  the  tenors  follow: 

FIRST  DECLARATION. 

Irvine,  24th  Oct.  1769. 

IN  prefence  of  Charles  Hamilton,  Efq.  of  Craigh- 
law,  provoft  of  the  burgh  of  Irvine,  one  of  his  Ma- 
jefty's  juftices  of  the  peace  for  the  mire  of  Air, 
compeared  Mungo  Campbell,  officer  of  excife  at 
Saltcoats,  who  being  examined,  declares,  That  this 

I  2  day 
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day  in  the  forenoon,  or  about  mid-day,  he  was  walk> 
ing  upon  the  more  betwixt  ArdrorTan  Park-dyke  and 
Montfodd-burn,  with  his  gun  in  hisjhand.  ThatlordEg- 
lintoun  came  riding  up  to  him,  and  difmounted,  and 
afked  the  declarant  to  deliver  up  his  gun  ;  which  he  re- 
fufed  to  deliver,  and  begging  my  lord  pardon  i£  he  i 
had  done  him  an  injury.    That  my  lord  again  and 
again  required  the  gun,  an4  he  refufed  ;  in  the  mean 
time  retiring  from  my  lord's  taking  the  gun  from 
him,  and  telling  his  lord  (hip  that4ie  had  no  right  to 
take  the  gun  from  him*  nor  would  he  give  it    but  if 
he  had  done  any  wrong,  the  law  was  open,  and  he 
was  willing  to  anfwer  to  the  law  for  it.    That  upon 
this  my  lord  called  to  his  fervant  to  bring  him  a  gun, 
for  he  could  moot  as  well  as  the  declarant  :  while 
the  fervant  was  bringing  up  the  gun,  the  declarant 
continuing  to  retire,  and  having  his  gun  cocked, 
and  his  hand  at  the  trigger,  he  fell  back,  by  a  ftone 
which  he  imagined  took  his  foot ;  and  thereupon  he 
fhot  lord  Eglincoun.    That  whenever  the  declarant 
got  u'p,  he  was  attacked  by  two  of  lord  Eglintqun's 
fervants    from  one  of  them  he  twifted  his  lordfhip's 
gun,,  and  had  not  both  the  fervants  engaged  him 
clofely,  he  does  not  know  what  might  have  been 
the  confequence,  or  that  he  might  not  have  fhot 
one  of  them  too,  upon  his  own  defence.    That  the 
declarant  threw  away  his  own  gun  upon  its  being  dis- 
charged, and  lord  Eglintoun's  fervant  attacking  him. 
That  Mr,  Brown,  tide-waiter  in  Saltcoats,  Andrew 
Wiifon,  wright  in  Beith,  Alexander  Bartleymore  in 
Park-houfe,  and  two  of  lord  Eglintoun's  fervants, 
whofe  names  he  does  not  know,  were  prefent  during 
the  whole  quarrel. 


(Signed;       MUNGO  CAMPBELL. 

CHAR.  HAMILTON,  J.  F, 
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SECOND  DECLARATION. 

At  Air,  the  twenty-feventh  day  of  October,  feven* 
teen  hundred  and  fixcy-nine  years : 

Which  day  Mungo  Campbell,  officer  of  excife  in 
Saltcoats,  prefent  prifoner  in  the  Tolbooth  of  Air, 
being  brought  before  Mr.  William  Duff,  advocate, 
fheriff-depute  of  the  (hire  of  Air,  and  the  declaration 
which  he  emitted  on  Tuefday  the  twenty-fourth  of 
October  inftant,  before  Charles  Hamilton  of  Craigh^ 
law,  prefent  provoft  of  the  borough  of  Jrvine,  and  one 
of  his  Majcfty's  juftices  of  the  peace  for  the  (hire  of 
Air,  being  read  over  to  him,  declares,  That  he  volun- 
tarily emitted  faid  declaration,  and  figned  the  fame, 
and  (till  adheres  to  it,  with  this  addition  That  he 
fet  out  from  Saltcoats  on  laft  Tuefday  forenoon, 
in  company  with   Brown,  tide-waiter  in  Salt- 

coats :  that  they  went  together  the  length  of  Mont- 
fodd-bank,  and  then  came  down  the  burn  a  little  way 
with  an  intention  of  finding  a  wood-cock.  —That  he 
croffed  faid  burn,  which  divides  lord  Eglintoun's  pro- 
perty from  Montfodd,  and  went  to  the  fea-fhore,  and 
was  walking  along  the  more  within  the  fea-mark, 
looking  for  a  (hot  of  plover,  when  lord  Eglintoun 
came  riding  up  to  him  ;  and  having  difmounted, 
demanded  the  gun,  as  mentioned  in  his  former  de- 
claration. That  lord  Eglintoun  ufed  feveral  harfli 
exprefiions  to  him,  but  no  threatenings  nor  did  the 
declarant  understand  that  he  had  any  further  inten- 
tion than  to  take  the  gun  from  him.  That  upon  lord 
Eglintoun's  demanding  his  gun,  he  retired  from  him, 
and  cocked  the  gun,  and  continued  retiring  for  forty 
or  fifty  yards,  as  he  thinks,  till  he  fell  down,  as  men- 
tioned in  his  former  declaration.  That  when  he  was 
lying  upon  the  ground,  lord  Eglintoun  came  up  to 
him,  and  grafped  at  his  gun,  at  which  time  the  gun 
went  off,  as  mentioned  in  the  faid  declaration.  Ancl 
this  he  declares  to  be  truth.    This  declaration,  wrote 

by 


[     62  ] 

by  John  Murdoch,  fheriff,  clerk-depute  of  Airfliire,  is 
emitted  and  fubfcribed  by  the  faid  Mungo  Campbell, 
place,  day,  month,  and  year  of  God,  aforefaid, — be- 
fore thefe  witnefTes,  Ebenezer  Goldie,  writer  in  the  (he- 
riff  clerk's  office,  at  Air,  and  the  faid  John  Murdoch. 

(Signed)   MUNGO  CAMPBELL. 
(Signed)  WM.  DUFF. 

JOHN  MURDOCH,  wknefs. 
EJ3EN.  GOLDIE,  witnefs. 

Whereupon  the  dean  of  faculty,  in  behalf  of  the  profecu- 
tor,  declared  he  cloied  his  proof. 

The  following  witnefTes  were  then  adduced  on  the  part 
of  the  pannel  for  his  exculpation. 

But  before  they  were  adduced,  the  counfel  for  the  pannel 
opened  the  firft  article  of  their  evidence,  which  was,  That  the 
pannel  had  a  licence  for  fhosting  upon  the  grounds  of  the 
following  perfons  in  the  neighbourhood  of  Saltcoats,  viz. 
Dr.  Hunter  of  Mcntfod,  John  Alexander  of  Boydftone, 
John  Reid  of  Seabank,  John  Hamilton  of  Grange,  and  Patrick 
Warner  of  Ardier. 

The  dean  of  faculty,  as  counfel  for  the  profecutor,  rather 
than  detain  the  court  in  a  proof  of  facls,  which  are  in  no 
degree  material,  agrees  to  hold  it  for  proven,  that  the  five 
perfons  above  condefcended  upon,  gave  fuch  licences  to  the 
pannel  to  fhoot  upon  their  grounds  ;  but  denies  that  they 
themfelves  had  the  qualification  required  by  law  to  entitle 
them  to  kill  game,  or  to  grant  fuch  licences  to  the  pannel. 

(Signed)      ALEX.  LOCKHART. 

And  a  licence  from  the  Earl  of  Loudon,  bearing  date  the 
Twenty-eighth  of  July,  One  thoufand  feven  hundred  fixty- 
four,  empowering  the  pannel  to  hunt  upon  his  lordfhip's  muir 
of  Muirkirk,  with  dog  and  gun  only,  being  produced,  the  coun- 
fel for  the  profecutor  admitted,  that*  the  fame  was  fubfcribed 
by  the  Earl  of  Loudon,  and  the  fame  was  read  to  the  jury. 

(Signed)       HENRY  DUNDAS. 

And  another  licence  by  Hugh  Campbell,  factor  to  the  Earl 
of  Marchmom,  to  the  pannel,  for  {hooting  upon  his  lord- 
(hip's  ground,  bearing  date  the  Thirteenth  day  of  April, 
One  thoufand  feven  hundred  fifty-two,  being  alfo  produced; 
the  counfel  for  the  profecutors  reprefented,  that  they  were 

unac- 
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unacquainted  with  the  hand-writing  of  the  perfon  whofe  fub- 
fcription  it  bears  ;  but,  to  fave  time  to  the  court  and  jury, 
they  were  willing  to  admit  the  representation  of  the  counfel 
for  the  pannel  as  evidence,  that  this  licence  was  really  grant- 
ed of  the  date  it  bears. 

(Signed)      HENRY  DUNDAS. 

The  counfel  for  the  pannel,  in  anfwer  to  the  quality  added 
to  the  firft  admiflion  by  the  counfel  for  the  profecutor,  do  fay, 
that  by  the  law  and  practice  of  this  country,  every  land- 
holder has  a  right  to  {hoot,  and  to  grant  licences  for  (hoot- 
ing upon  his  own  ground. 

The  counfel  for  the  pannel  opened,  as  another  matter  of 
evidence  in  his  exculpation,  that  lord  Eglintoun  was  fre- 
quently in  ufe  to  profecute  poachers,  but  that  he  never  pro- 
fecuted  the  pannel  as  a  poacher,  and  offered  to  prove  the  fame. 

The  counfel  for  the  profecutor  anfwered,  that,  to  their 
knowledge,  the  pannel  never  was  profecuted  by  lord  Eglin- 
toun as  a  poacher,  though  they  believe  that  lord  Eglintoun 
frequently  profecuted  poachers. 

(Signed)       HENRY  DUNDAS. 

DAVID  STIRRAT,mafon,inGourack,  aged  forty- 
fix  years,  married,  purged  of  malice  and  partial  coun- 
fel, fworn,  and  interrogate,  depones,  That  about  fifteen 
years  ago,  when  the  deponent  one  day  was  .carrying 
his  gun  upon  the  late  lord  Eglintoun's  ground  near 
Saltcoats,  he  faw  a  gentleman,  whom  he  did  not  know, 
riding  towards  him,  whereupon  he  hid  his  gun  in  a 
bulb.  Thar  the  gentleman,  whom  he  faw  afterwards  to 
be  the  earl  of  Eglintoun,  having  come  up,  knocked 
the  deponent  down  with  his  whip  ;  that  the  deponent 
having  recovered,  was  aflad  where  his  gun  was  : 
whereupon  the  deponent  went  to  the  bum,  took  it 
out,  and  gave  it  to  the  earl,  and  no  more  happened  ; 
That  the  deponent  was  a  little  ftupified  that  day  with 
the  blow,  but  did  not  feel  it  after,  and  that  he  never 
got  back  his  gun,  and  that  the  gun  was  worth  about 
twelve  (hillings,  as  the  deponent  thinks.  Can  fa  fdenti* 
patet.  And  this  is  truth  as  he  CmU  anfwer  to  God, 

(Signed)  DAVID  3TIRR  AT. 

ALEX,  BOSWELL. 

JAMES 
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JAMES  CRAWFURD,  late  tenant  in "Galdcostj, 
new  in  Wafhwall's,  aged  forty  and  upwards,  married* 
purged  of  malice  and  partial  counfel,  folemnly  fworn, 
and  interrogate,  depones,  That  four  years  ago  the  late 
earl  of  Eglintoun  told  him  that  he  had  taken  a  gun 
from  a  lad  in  the  Muir.— That  the  lad  had  ftruggled  to 
keep  the  gun,  and  that  he  had  given  him  a  fwitch  or 
two  in  taking  it  from  him  ;  That  the  earl  delivered 
this  gun  to  the  deponent,  and  defired  him  to  reftore 
it  to  the  tad's  brother,  to  whom  he  underftood  it  be- 
longed. That  the  deponent  having  difcovered  that 
the  gun  belonged  to  John  Brown,  the  brother  of 
Thomas  Brown,  gave  the  gun  to  the  faid  John 
Brown,  in  Blackiaw.  Caufa  fcientia  patet.  And  this  is 
truth  as  he  (hall  anfwer  to  God. 

(Signed)  JAMES  CRAWFURD. 

ALEX.  BOSWELL.  . 

THOMAS  BROWN,  younger  brother  to  John 
Brown, in  Blackiaw,  aged  twenty-two  years,  unmarried, 
purged  of  rnalicefcand  partial  counfel,  fworn,  and  inter- 
rogate, depones,  That  about  four  years  ago,  when 
the  deponent  was  going  with  a  gun,  within  half  a 
mile  of  his  own  houfe  of  Blackiaw— a  gentleman, 
whom  the  deponent  did  not  know,  came  up  to  him, 
and  infilled  to  have  his  gun.  That  the  deponent 
ftruggled  to  keep  it,  and  the  gentleman  to  take  it  ; 
and  when  fo  ftruggling  the  gentleman  gave  him  a 
blow  or  two  with  his  fift  upon  his  head,  but  not 
very  fore,  and  took  away  the  deponent's  gun. — That 
the  deponent  got  his  brother,  John  Brown,  to  go  and 
endeavour  to  get  back  the  gun;  and  his  brother  re« 
turned  with  it,  telling  him  that  he  had  got  it  from 
the  immediate  preceding  witnefs,  James  Crawfurd  ; 
and  depones  that  he  never  employed  Dr.  Cumming 
in  Irvine,  or  any  body  elfe  to  cure  him,  as  he  had  no 
cccafion.  Caufa  fcientia  paUt.  And  this  is  truth  as  he 
flu  11  anfwer  to  God. 

(Signed)  THOMAS  BROWN. 

ALEX,  BOSWELL. 
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The  counfcl  for  the  pannel  in  the  laft  place  propofcd  to 
lay  before  the  jury  a  printed  copy  of  the  fuft  draughr  of  the 
indictment  againft  the  pannel ;  wherein  they  fay,  that  feveral 
facts  are  admitted,  which  are  fuppreffed,  or  differently  ftated, 
in  the  indictment  now  under  trial. 

To  which  it  was  anfwered  by  the  counfcl  for  the  profecu 
tors,  That  the  piece  of  paper  referred  to  is  not  the  indictment 
which  was  ever  intended  to  be  ferved  upon  the  pannel,  as  i« 
evident  from  neither  witneffes  or  jury  being  fubjo  ned  to  tbr 
fame.  It  is  nothing  more  but  one  of  four  copies  of  a  rout 
draught  of  the  indictment,  thrown  oft  for  the  purpofe  of  hir- 
ing fubmittedto  the  counfel  for  the  profecutor,  for  their  con- 
tideration ;  and  that  accordingly  it  was  confidered  by  them. 
It  was  amended  in  fuch  a  manner  as  appeared  to  them  moft 
agreeable  to  the  information  they  had  received,  and  moft 
calculated,  to  give  a  fair  trial  to  the  panuel.  That  this  is  the 
real  ftate  of  the  fact,  which  the  counfel  for  the  profecutors 
have  no  objection  fhould  be  admitted  in  the  record  ;  but  they 
do  object  to  your  lordfhips  againft  any  other  evidence  being 
adduced  relative  to  this  matter,  becaufe  they  confider  the  at- 
tempt as  highly  irregular  j  and  which,  if  tolerated,  might  be 
attended  with  the  moft  dangerous  confequences  in  the  con- 
dudt  of  criminal  bufinefs  in  this  country,  and  that  confidence 
which  the  law  countenances,  as  abfolutely  neceffary  betwixt 
counfel  and  their  employers. 

Jt  12  o'clock  at  night  of  the  0.6th  of  February. 

The  procurators  for  the  pannel  thereupon  declared  they 
clofed  their  proof  in  exculpation. 

Whereupon  the  evidence  on  the  part  of  the  profecutors 
was  fummed  up  to  the  jury  by  Mr.  Alexander  Lcck  and 
on  the  part  of  the  pannei  by  Mr.  David  kae,  advocate. 

Betwixt  the  hours  of  four  and  five  of  the  clock  of  the  moaning 
of  Tuefday  the  22d  day  of  February. 

The  lord  juftice  clerk,  and  lords  commiffioners  of  justi- 
ciary ordain  the  affize  inftantly  to  indole  in  this  place,  and 
to  return  their  verdict  in  the  fame  place  this  evening,  at  fix 
o'clock  •  continue  the  diet  againft  the  pannel,  and  whole 
ot' er  diets  of  court  till  that  time  ;  crdain  the  fifteeen  af- 
fizers,  and  at  concerned,  then  to  attend,  each  under  the 
pains  of  law,  and  the  pannel  in  the  mean  time  to  be  carried 
back  to  prifon. 
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Curia  Jufiiciaria  S.  D.  N.  Regis  tent  a  in  nova  Seffwms 
JDomo  de  Edinburgh  vigefme  jeptimo  die  Februarii% 
millefimo  feptingentefimo  &  feptuagejimo  per  Honorabiles 
viros  Tbomam  Miller  de  Barjfamming  dominum  jujlhi- 
arum  clericumy  Alexandrum  Bofwell  de  Auchinleck> 
Henricum  Home  de  Karnes,  Jacobum  Fergufon  de  Pit- 
four,  Georgium  Brozvn  de  Coalfton^  (i?  Robertum 
Bruce  de  Kennett,  dominos  commijfwnarics  jujliciarig 
dm.  S.  D.  N.  Regis. 

Curia  legitime  Affirmata. 

INTRAN.  Mungo  Campbell,  officer  of  excifc  at 
Saltcoats  in  the  county  of  Air,  pre- 
fers prifoner  in  the  Tolbootb  of  Edin- 
burgh, pannel, 

-  Indi&ed  and  accufed  as  in  the  preceding  Sederunt. 

;  The  perfons  who  paft  upon  the  afilze  of  the  faid  pannel, 
returned  the  following  verdict. 

At  Edinburgh,  the  twenty-feventh  day  of  Fe- 
bruary, one  thoufand  (even  hundred  and  le- 
venty  years. 

THE  above  affize  having  inclofed,  made  choice  of 
the  faid  Hugh  Dalrymple,  of  Fordell,  to  be  their 
chancellor,  and  William  Tytler  of  Woodhouflie  to  be 
their  clerk  -9  and  having  confidered  the  criminal  in- 
dictment, raifed  and  purfued  at  the  inftance  of  Ar- 
chibald earl  of  Eglintoun,  brother-german  to  the  de- 
ceafed  Alexander  earl  of  Eglintoun,  with  concourfe, 
and  aifo  at  the  inftance  of  James  Montgomery,  efquire, 
his  Majefty's  advocate  for  his  Majefty's  intereft,  againft 
Mungo  Campbell  excife  officer  at  Saltcoats,  in  the 
county  of  Air,  prefent  prifoner  in  the  Tolbooth  of 
Edinburgh,  pannel  \  with  the  interlocutor  on  the 
relevancy  thereof  pronounced  by  the  lord  juftice-clerk 


and  lords  commifiioners  of  jufticiary,  the  depofitions' 
of  the  witneiTes  adduced  by  the  profecutors  for  prov- 
ing their  libel,  and  the  declarations  of  the  pannel 
libelled  on,  together  with  the  admifilons  made  by  the 
procurators  for  the  profecutors,  and  the  depofitions 
of  the  witnefies  adduced  by  the  pannel  for  his  exculpa- 
tion, They,  by  a  great  plurality  of  voices,  find  the  pan- 
nel, Mungo  Campbell,  GUILTY.  In  wit nefs  whereof 
their  faid  chancellor  and  clerk,,  have  fubfcribed  thefe 
prefents  in  their  names,  and  by  cheir  appointment, 
place  and  date  forefaid. 

(Signed)       HUGH  DALRYMPLE,  Chanc. 

WILLIAM  TYTLER,  Clerk.  v 

THE  lord  juftice-clerk,  and  lords  commifiioners  of 
jufticiary,  having  confidered  the  verdict  of  afiize, 
dated  and  returned  this  twenty- feventh  day  of  Febru- 
ary, againft  Mungo  Campbell  officer  of  excife  in 
Saltcoats,  in  the  county  of  Air,  prefent  prifoner  in 
the  Tolbooth  of  Edinburgh,  pannel;  whereby  the 
afiize  by  a  great  plurality  of  voices,  find  the  faid 
Mungo  Campbell,  pannel,  guilty  ;  They,  in  refpect 
thereof,  by  the  mouth  or  Edward  Hay,  dempfter  of 
court,  decern  and  adjudge  the  faid  Mungo  Campbell 
to  be  carried  from  the  bar  back  to  the  Tolbooth  of 
Edinburgh,  therein  to  remain,  and  to  be  fed  upon 
bread  and  water  only,  in  terms  of  the  act  of  parlia- 
ment paft  in  the  twenty  fifth  year  of  the  reign  of  his 
late  majeily  king  George  the  fecond,  entitled  "  An 
"  a6t  tor  preventing  the  horrid  crime  of  murder," 
until  Wednefday  the  eleventh  day  of  April  next  to 
come,  and  upon  that  day  to  be  taken  forth  of  the 
faid  Tolbooth,  and  carried  to  the  common  place  of 
execution  in  the  Grafs-market  of  Edinburgh ;  and 
then  and  there,  betwixt  the  hours  of  two  and  four 
o'clock  in  the  afternoon  of  the  faid  day,  to  be  hanged 
by  the  neck  by  the  hands  of  the  common  executioner, 
upon  a  gibbet,  until  he  be  dead  ;  and  his  body  there- 
after to  be  delivered  to  Doctor  Alexander  Monro, 

K  z  pro- 
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profeffor  of  anatomy  in  Edinburgh,  to  be  by  him 
publickly  dififeeted  and  anatomized,  in  terms  of  the 
{aid  ad  and  ordain  all  his  moveable  goods  and  gear 
to  be  elcheat  and  inbrought  to  hisMajeiiy's  ufe:  which 
is  pronounced  for  doom. 


rTHO.  MILLER. 

I  ALEX.  BOSWELL. 
L      -        I  HENRY  HOME, 
signed       s  jAMES  FERGUSON, 

GEO.  BROWN. 
[ROBERT  BRUCE. 
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FOR 

ARCHIBALD  Earl  of  EGLINTOUN, 

AND 

JAMES  MONTGOMERY,  Efq. 

His  Majefty's  Advocate,  for  his  Majefty's  Intereft  ; 
AGAINST 

MUNGO  CAMPBELL, 

Excife-officer  at  Saltcoats,  in  the  County  of  Airg 
Now  PRISONER  in  the  Tolbooth  of  Edinburgh, 
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INFORMATION 

FOR 

Archibald  Earl  of  Eglintoun,  and  James 
Montgomery,  Efquire,  his  Majefty's  Ad- 
vocate, for  his  Majefty's  Intereft  ; 

AGAINST 

Mungo  Campbell,  Excife-ofHcer  at  Saltcoats,  in 
the  County  of  Air,  now  Prifoner  in  the  Tolbooth 
of  Edinburgh,  Pannel. 

TH  E  faid  Mungo  Campcll  (lands  indi&ed  and  accu- 
fed  of  the  crime  of  Murder,  "  In  fo  far  as  the  de- 
ceafed  Alexander  Earl  of  Eglintoun  having,  the 
time  libelled,  gone  out  from  his  houfe  of  Eglintoun, 
in  the  county  of  Air,  in  his  coach,  to  look  at  fome  of  his 
grounds,  and  being  told  by  one  of  his  fervants,  when  upon 
the  road  from  Saltcoats  to  Southennan,  within  the  parifh  of 
ArdroflTan,  and  faid  county  of  Air,  that  he  obftrved  two  per- 
fons,  one  of  them  with  a  gun,  at  a  fmall  diftance,  upon  his 
lordfliip's  ground  of  Ardroflan,  the  faid  dcceafed  earl,  who,  by 
an  advertifement  in  the  news  papers,  had  forbid  all  unqualified 
perfons  to  kill  game  within  his  eilate,  came  out  of  his  coacn 
unarmed,  and  mounted  a  horfe,  which  was  led  by  his  fervant, 
and  leaving  in  his  coach  an  unloaded  gun,  he  rode  towards 
the  two  perfons,  who  in  the  mean  time  went  off  the  earl's* 
grounds  of  Ardroflan  into  the  adjacent  fands ;  and  he  having 
come  near  to  the  two  perfons  on  the  faid  fands,  and  difcover- 
ing  the  one  with  the  gun  to  be  the  faid  Mungo  Campbell,  he 
accofted  him,  by  faying,  Mr.  Campbell,  I  did  not  expert  to  have 
found  you  fo  foon  upon  my  grounds,  after  the  promife  you  made  ?n<% 
when  Ilajl  calched  you,  when  you  had  fiot  a  hare.    And  the  earl 
having  thereupon  defired  him  to  deliver  his  gun  to  him,  he  re- 
fufed  fo  to  do  j  and,  upon  the  earl's  approaching  towards 
him,  he  cocked  his  gun,  and  prefented,  or  pointed  it  at  him  ; 
and  upon  the  earl's  then  faying,  Sir,  zvillyau  /hoot  me  ?  he  an- 
fwered,  That  he  would,  if  his  lordfhip  did  not  keep  off.  To 
which  the  earl  replied,  That  if  he  had  his  gun,  he  could  (hoot 
pretty  well  too,  or  ufed  words  to  that  import,  aod  defired  a 
forvant  to  bring  his  gun  from  his  coach,  which  was  then  at 
I  fome 
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ibme  diftance;  and  the  earl  having  difmounted,  and  walked 
towards  him,  leading  his  horfe  in  his  hand,  without  arms  or 
offenfive  weapons  of  any  kind,  the  pannel  retired,  or  ftept 
backwards,  as  the  earl  approached,  and  continued  to  pointhis 
gun  at  him,  defiring  his  lordfhip  again  to  keep  off,  or  by  God 
he  would  ihoor  him ;  and  a  fervant  near  to  the  earl,  having 
begged  of  the  pannet  for  God's  fake  to  deliver  his  gun,  he  again 
refufed,  faying  he  had  a  right  to  carry  a  gun  5  to  which  lord 
Eglintoun  anfwered,  that  he  might  have  a  right  to  carry  a 
gun,  but  not  upon  his  eftate  without  his  liberty.  But  the 
pannel  frill  perfifted  in  refufing  to  deliver  his  gun,  and  by 
Unking  his  foot  againft  a  fmall  ftone,  having  fallen  upon  his 
back,  when  retiring,  and  keeping  his  gun  pointed  at  lord 
Eglintoun,  as  above  defcribed,  the  muzzle  of  the  gun  came 
thereby  to  be  altered  in  the  direction  from  lord  Eglintoun, 
and  to  be  pointed  near  ftraight  upwards  ;  and  lord  Eglin- 
toun, who  was  only  diftant  from  the  pannel  two  or  three 
yards,  having  flopped  or  ftood  ftill  upon  his  falling,  the  pannel,. 
as  foon  as  he  could  recover  himfelf,  and  refting  upon  his  arm 
or  elbow,  aimed  or  pointed  his  gun  to  the  faid  Alexander 
earl  of  Eglintoun,  and  wickedly  and  felonioufly  fired  at  him, 
then  ftanding  unarmed,  fmiling  at  his  accidental  fall ;  and  by 
the  mot  he  was  wounded  in  the  belly,  in  a  dreadful  manner, 
the  whole  lead  ihot  in  the  gun  having  been  thrown  into  his 
bowels ;  of  which  wound  the  faid  Alexander  earl  of  Eg- 
lintoun died  that  night  about  twelve  o'clock." 

The  libel  further fets  forth,  "That  the  pannel,  afterperpe- 
trating  fo  cruel,  wicked,  and  barbarous  a  crime,  did  immedi- 
ately run  to  one  of  lord  Eglintoun's  fervants,  who  had  brought 
his  gun  from  his  coach,  and  who  was  ftanding  at  fomediftance, 
and  endeavoured  to  wreft  the  gun  from  him,  but  was  prevent- 
ed by  the  afliftance  of  another  fervant }  and  whenithetwo 
fervants  were  engaged  with  the  pannel,  defending  the  gun,  and 
endeavouring  to  fecure  him,  the  eari,  who  was  then  fitting  on 
the  ground,  called  to  the  fervants  to  fecure  the  man,  for  he 
had  fhot  him  ;  but  not  to  ufe  him  ill,  or  ufed  words  to  that 
purpofe  and  effect  j  and,  upon  the  pannel' s  being  brought  near 
to  lord  Eglintoun,  he  faid  to  him,  Campbell,  I  would  not 
have  fhot  you. 

"  That  the  pannel,  when  carrying  from  the  place,  where 
he  committed  the  forefaid  crime,  in  Saltcoats  and  Irvine,  did, 
acknowledge  to  fundry  perfons,  that  he  had  wilfully  and  in- 
tentionally fhot  the  faid  earl ;  and  that  the  earl,  when  within 
two  or  three  hours  cf  his  death,  in  giving  an  account  to 
John  Muir,  furgeon  in  Giafgow,  of  what  had  pafled  betwixt 
the  pannel  and  hirn,  did,  in  fubftance,  fay,  that  the  pariuVl 
did  take  an  aim  at  him.  and  fhot  him  wilfully.  "  Kt 
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cc  At  leaft,  at  the  time  and  place  above  defcribed,  the  faid 
Alexander  earl  of  Eglintoun  was  felonioufly  murdered,  or  be- 
reaved of  his  life,  by  a  wound  he  received  from  the  fhot  of  a 
gun,  and  of  which  wound  he  died  in  about  twelve  hours,  or 
fome  fhort  fpace  thereafter  5  and  the  pannel  was  actor,  art  and 
part  of  the  faid  murder.''  And  the  libel  concludes,  M  That  all 
this,  or  part  thereof,  being  proved  by  the  verdict:  of  an  affize, 
the  pannel  ought  to  bepunifhed  with  the  pains  of  law." 

The  pannel  having  been  brought  to  the  bar  of  the  court  of 
jufticiary,  and  having  heard  the  forefaid  indictment  read,  he 
denied  tnc  libel,  as  laid  ;  and,  at  the  fame  time,  his  counfel 
ftated  the  facls  on  which  they  founded  his  defence  to  the  fol- 
lowing purport : 

u  That  the  pannel,  who  is  an  excife- officer,  was  in  ufe  to 
carry  a  gun  along  with  him,  when  he  went  out  in  queft  of 
fmugglers,  and  that  he  fometimes  took  a  fhot  when  he  met 
with  any  game  upon  the  lands  of  certain  gentlemen  in  the 
neighbourhood,  from  whom  he  had  that  liberty;  that  about 
a  year  ago,  he  went  to  the  Horfe-Illand  (a  noted  place  for 
fmuggling-veflels)  fituated  upon  the  coaft,  about  two  miles 
from  Saltcoats ;  that,  in  returning  from  this  ifland,  he  took  a 
road  for  foot-pafTengers,  running  through  one  of  lord  Eglin- 
toun's  parks,  and  having  ftarted  a  hare,  and  having  his  guri 
along  with  him,  he  killed  the  hare;  that  he  having  been 
quarrelled  by  the  earl  for  fo  doing,  he  promifed  never  to  of- 
fend again ;  and  as  he  knew  that  the  earl  was  ftri£t,  in  preferv- 
ing  the  game,  and  that  he  frequently  held  courts  for  the  pur- 
pofe  of  profecuting  poachers,  he  was  careful  not  to  tranf- 
grefs  ;  and,  accordingly,  he  even  gave  away  his  fiming-rod, 
when  he  heard  that  his  lordfhip  had  prohibited  fiihing  upon 
the  water  of  Garnock. 

"  That  the  pannel,  having  a  licence  to  ftioot  on  the  lands 
of  Montfodd,  the  property  of  Dr.  Hunter,  lying  to  the  north 
of  the  lands  of  Ardroflan,  the  property  of  the  earl  ;  and  hav- 
ing met  with  John  Brown  on  the  day  libelled,  they  propofei 
to  take  their  courfe  that  way,  and  went  by  the  common 
church-road,  through  the  grounds  of  one  Miller,  towards 
Montfodd. 

"  That,  having  met  with  no  game,  they  refolved  to  crofs 
over  to  fome  rifing  grounds,  from  whence  they  could  have 
a  view  of  the  Horfe-lfland  ;  from  whence  they  went  through 
the  lands  of  Montfodd,  palled  over  a  fandy  plain  ;  and,  when 
they  came  towards  the  property  of  lord  Eglintoun,  in  place 
of  turning  down  by  the  fea-fide,  they  kept  a  little  higher, 
through  the  lands  of  Ardroflan,  the  property  of  the  earl,  that 
they  might  fee  the  ifland  ;  after  which  they  came  down,  and 
proceeded  towards  the  fhore. 

L  4<  That 
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«  That  in  their  way.  thither,  they  perceived  a  coach  at  a 
little  diftance ;  and  a  perfon  having  come  up  to  them  on 
horfeback,  whom  they  difcovered  to  be  lord  Eglintoun. — His 
Jordfhip  accofted  the  pannel  with  great  paflion,  calling  him 
Scoundrel  and  Rafcal ;  afked  him  how  he  prefumed  to  {hoot 
on  his  ground,  and  demanded  of  him  to  deliver  up  his  gun." 
The  pannel  was  amazed  -3  told  him,  he  had  not  fired  a  fhot 
that  day,  and  had  not  been  on  his  ground  with  the  intention 
of  killing  game.  The  earl,  however,  perfifted  ;  and  the  pannel 
protefted,  and  faid,  c  Purfue  me  at  law,  but  I  will  not  give 
up  my  property,'  or  words  to  that  import.  The  pannel  at  the 
fame  time  held  forward  the  gun,  as  the  firm  indication  of  his 
purpofe  not  to  part  with  if,  and  warned  his  lordfhip  not  to 
perfift  in  the  demand.  The  earl,  however,  pufhed  forward, 
with  an  intention  to  feize  the  gun  by  force.  The  pannel  re- 
tired, and  the  earl  difpatched  his  fervant  for  a  gun,  faying  he 
could  fhoot  as  well  as  the  pannel.  Brown  thereupon  took 
fright,  and  retired  towards  Saltcoats. 

"  That  the  earl's  fervant  returned  with  a  gun,  and  was 
within  two  or  three  yards  of  his  lordfhip,  when  the  pannel 
having  fallen,  his  gun  unfortunately  went  off,  and  fhot  the 
earl,  who  was  very  near  him. 

"  That  the  fervants  did  thereupon  immediately  attack  the 
pannel,  beat,  and  ufed  him  cruelly :  that  the  pannel,  in  his 
own  defence,  endeavoured  to  feize  the  eari's  gun,  but  was 
prevented  by  fuperior  force." 

The  above  is  the  fubliance  of  the  fails  which  were  ftated  on 
behalf  of  the  pannel ;  and  from  thence  it  was  argued,  i?nof 
That  the  pannei  had  no  intention  to  kill  the  earl  :  that  his 
death  was  occafioned  by  the  gun's  having  accidentally  gone 
off,  when  the  pannel  fell ;  and  that,  this  being  the  cafe,  there 
was  no  juft  ground  for  charging  the  pannel  with  the  crime  of 
murder :  that  what  happened  was  no  other  than  homicide, 
purely  cafual,  which  meriteth  no  punifhment. 

ido.  It  was  pleaded  that,  fuppofing  the  pannel  had  fhot  the 
earl  intentionally,  yet  the  fame  was  jujlifable ;  ift,  In  refpect 
it  was  done  upon  juft  provocation,  which  he  undefervedly 
received  from  the  earl.  2dly,  In  refpecl:  that  it  was  necefTary, 
in  defence  of  his  property.  And,  3dly,  in  defence  of  his  life. 

3^/0,  it  was  pleaded,  that,  fuppofing  the  pannel  to  have  ex- 
ceeded the  moderamen  inculpate  tutela,  in  defending  either  his 
property  or  his  life,  he  ought  not  to  be  punifhed  capitally,  as 
for  the  crime  of  murder.  And, 

4*0,  It  was  maintained,  that,  as  the  a&  did  not  proceed 
from  premeditated  malice  and  forethought,  but  was  commit- 
ted on  a  fuddenty,  ex  cakre  iracundia^  an  arbitrary  punifh- 
ment could  only  be  inflidted. 

2  The 
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The  court  having  ordained  both  parties  to  give  in  infor- 
mations, in  obedience  thereto,  this  is  offered  on  behalf  of 
-the  profecutors. 

And  as  to  the  firft  defence,  viz.  that  the  homicide  in  this 
cafe  was  merely  cafual,  the  gun  having  accidentally  gone  off, 
upon  the  pannel's  falling  to  the  ground,  the  purfuers  (hall 
not  difpute,  that  the  fame,  if  proved,  will  be  fufKcient  to 
elide  the  libel,  in  fo  far  as  it  concludes  for  a  capital  punifh- 
ment,  or  the  pains  of  law  ;  but  as  an  intention  to  kill  muff 
be  prefumedy  where  one  perfon  kills  another  with  a  lethal 
weapon,  efpecially  in  the  prefent  cafe,  where  it  appears  from 
the  facls  as  ftated  for  the  pannel,  that  he  declared  a  fixed  and 
determined  refolution  to  kill,  if  the  earl  did  not  keep  off,  it 
will  require  a  very  iirong  and  pointed  proof  to  gain  belief, 
that  the  (hot  immediately  following  thefe  threats  was  merely 
accidental ;  and  however  this  defence,  if  proved,  might  be 
fufficient  to  exempt  the  pannel  from  the  pains  of  death,  yet, 
as  he  was  at  any  rate  grofly  culpable  in  having  a  loaded  gun 
confeffedly  placed  in  fuch  a  pofition,  that  if  it  mould  acci- 
dentally go  off,  it  could  not  fail  to  kill,  the  pannel  would  un- 
queftionably  be  liable  to  a  very  high  arbitrary  punifhment. 

The  fecond  defence  infiffed  upon  for  the  pannel  was,  that, 
fuppofmg  him  to  have  intentionally  killed  the  earl,  yet,  as 
he  had  received  high  provocation,  the  fame  was  jujlifiable,  at 
leaft,  that  it  ought  to  be  available  to  free  him,  a  pcena  ordina- 
ria  ;  and  this  provocation  he  was  pleafed  to  qualify  in  the 
following  manner,  viz.  that  the  earl  accofted  him  with  great 
pallion,  calling  him  fcoundrel  and  rafcal,  and  accufing  him 
of  a  breach  of  promife;  whereas,  from  the  time  he  had  made 
that  prornife,  he  had  never  been  upon  the  earl's  ground  with 
an  intention  of  killing  game. 

This  averment  of  the  earl's  having  accofted  the  pannel 
with  infulting  language  and  opprobrious  names,  is  what  the 
purfuers  do  pofitively  deny  j  the  indictment  fets  forth  very 
particularly  the  whole  converfation  which  paffed  between  the 
earl  and  the  pannel  on  that  occafion,  and  the  purfuers  are 
confident  no  more  will  come  out  on  proof ;  but  allowing,  for 
argument's  fake,  that  the  earl  had  expreffed  himfelf  in  the 
words  that  are  here  alledged,  there  is  no  relevancy  in  the  de- 
fence, and  it  is  founded  neither  in  law  nor  in  found  leafon  ; 
and  indeed,  if  fuch, a  defence  was  to-  be  admitted,  it  would 
deftroy  the  chief  purpofe  and  intendment  of  the  law,  in  in- 
flicting the  pains  of  death  upon  this  cruel  and  unnatural 
crime. 

Murder  is  a  crime  of  fo  horrid  an  afpe&,  and  fo  mock- 
ing to  human  nature,  that  even  the  mo  ft  depraved  part  of 
mankind,  when  in  cool  blood,  will  ftarde  at  the  thoughts  of 

T,  i  com- 
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committing  it.  It  very  rarely  happens,  that  a  man  goes 
cooly  and  deliberately  to  work  in  murdering  one  of  his  fel- 
low-creatutes.  Solon,  a  great  and  wife  legiflator,  thought 
the  crime  of  parricide  fo  unnatural,  that  he  confidered  it  as 
an  affront  to  human  nature  to  fuppofe  that  mankind  could 
be  guilty  of  it,  and  therefore  made  no  pofitive  law  againft 
the  commifiion  of  it ;  and,  for  the  fame  reafon,  if  the  pu- 
nifhment of  murder  was  only  to  be  confined  to  cafes  where 
it  is  cooly  and  deliberately  perpetrated,  the  fafety  of  fociety 
would  fcarce  require  a  pofitive  law  againft  the  commifiion  of 
it ;  fo  that  the  great  object  of  the  law  was  truly  to  curb  the 
pafiions  of  mankind,  and  to  prevent  them  from  deftroying 
one  another,  when  roufed  and  heated,  whether  by  provoca- 
tion, real  or  imaginary.  It  is  the  duty  of  mankind,  who 
are  endowed  with  rational  faculties,  to  curb  and  fubdue  their 
pafiions,  and  to  keep  them  within  proper  bounds  ;  and  as 
laws  v-ere  made  and  became  necefiary,  chiefly  on  account  of 
the  depravity  of  mankind,  thefe  pafiions  cannot  afford  a  fuf- 
Jicient  excufe  againft  the  ordinary  punifhment  of  an  atro*- 
cious  crime.  The  fafety  and  good  of  fociety  require,  that 
the  ordinary  punifhment  fhould  be  infli&ed,  that  mankind 
srizy  be  cautious,  and  even  when  provoked,  may  keep  a  ftricl: 
guard  over  their  actions,  and  curb  and  confine  their  pafiions 
within  proper  bounds* 

It  would  therefore  be  highly  inexpedient  for  the  peace  and 
fafety  of  mankind,  to  hold  it  as  any  excufe  for  the  commif- 
fiOn  of  an  atrocious  crime,  that  the  fame  was  done  when  in 
jhe  heat  of  pafiion  or  anger,  upon  provocation  received  ;  for, 
fcefides,  that  there  is  no  proportion  betwixt  the  life  of  a  man, 
and  any  verbal  injury  that  pofiibly  can  be  given,  it  is  a  rule 
founded  in  the  very  being  and  exiftence  of  fociety,  that  no 
man  is  at  liberty  to  avenge  his  own  wrongs  ;  and,  as  a  ver- 
bal injury  already  received,  cannot  be  recalled,  by  killing  the 
per  for.  who  gave  the  injury  j  fo  the  making  it  lawful,  either  to 
Jcill,  or  otherwife  to  punifh  the  perfon  who  gave  the  injury, 
would  be  truly  allowing  mankind  to  refent  and  avenge  their 
own  wrongs,  which  the  laws  of  no  civilized  ftate  will  ever 
permit,  as  it  muft  necefiarily  tend  to  the  diffolution  of  fo- 
ciety, and  of  all  good  order  and  government. 

Accordingly,  it  is  an  opinion,  univerfally  received  among 
lawyers,  that  no  verbal  injury,  which  is  all  that  is  alledged 
in  this  particular  defence,  is  fufficient  to  excufe  a  p&nq  ordi- 
%aria>  in  the  punifhment  of  the  crime  of  murder. 

This  very  queftion  is  ftated  by  Voet,  (lib.  48.  tit.  8.  §  9.) 
and  refolved  in  the  following  words  :  "  Proinde,  fi  quis  in-? 
juria  quadam  verbali  provocatus,  ufque  adeo  irse  indulgendum 
cenfuerit,  ut  ftriflo  cultro,  gladiove  injuriantem  Qccidat,  vix 
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eft,  lit  ab  ordinaria  poena  abfolvendus  fit,  cum  multum  in- 
tcrfit  inter  verbales  injurias  et  atrociores  reales,  quarum  hae 
fi  praecefTerint,  mitigationem  poenae  fuadere  poJTunt  ;  ilarnon 
item,  quippe  tarn  leves  habitse,  ut  recantatione,  deprecati- 
one,  fimilibufque  modis  fecundum  tradita,  in  tit,  de  injuriis9 
evanefcant," 

Sir  George  Mackenzie  (tit.  Murder,  §  3.)  is  alfo  clearly 
of  this  opinion,  which  he  delivers  in  the  following  paflage  : 
"  It  is  alfo  controverted  amongft  lawyers,  if,  feeing  honour 
is  as  dear  as  life,  it  be  lawful  to  kill  him  who  afperfes  our 
honour,  as  it  is  lawful  to  kill  him  who  aflaults  our  life  ;  and, 
albeit  Farinacius  be  of  the  judgment,  that  he  who  is  thus 
provoked,  being  a  perfon  of  far  more  eminent  condition  than 
the  injurer,  killing  him  is  not  to  be  punifhed  as  a  murderer, 
fed  poena  extraor dinar ia>  licet  injuria  fit  verbalis :  yet,  in  my 
judgment,  he  errs  in  that  pofition  ;  for,  in  effect,  that  is 
not  felf-defence,  (becaufe  the  verbal  injury  cannot  be  re- 
treated nor  retained)  but  it  is  revenge ;  yet  dohr  jujlus  alt' 
quando  operatur^  ut  poena  ordinaria  temperetur.  But  yet  that  is 
not  allowed  in  killing,  and  fuch  other  injuries,  which  turn 
poffunt  revocari" 

Matthaeus  in  mentioning  the  cafes  where  the  ordinary  pu«- 
nifhment  ought  not  to  be  inflicted,  makes  no  mention  of 
verbal  injuries,  but  confines  it  to  thofe  real  injuries  in  which 
human  nature  cannot  be  fuppofed  to  overcome  the  juft  re- 
fentment  naturally  arifing  againft  the  committers  of  them  : 
<c  Eo  amplius,  et  li  dolo  malo  homo  caefus  fit,  tamen  inter- 
dum  poena  gladii  remittitur  ;  nam  qui  impetu  occidunt,  et  fi 
dolo  non  carent,  tamen  fi  juftus  dolor  impetum  concitaverat 
mitius  puniuntur.  Ita  refponfum  de  marito  qui  occidit  ux- 
orem  adulteram,  &c."    Tit.  de  Sicariis,  cap.  3.  fe£t.  4. 

And  although  the  law  of  England  has,  in  certain  cafes, 
been  lefs  fevere  in  the  punifhment  of  homicide,  than  the  law 
of  Scotland,  and  has  accordingly  eftablifhed  a  diftinclion  be* 
twixt  murder  and  manflaughter,  yet  it  is  there  laid  down  as 
a  general  rule,  that  a  verbal  injury  is  in  no  cafe  fufficient  to 
acquit  from  the  ordinary  punimment  of  murder  \  efpecially 
if  the  fame  was  committed  by  a  lethal  weapon. 

This  doctrine  is  clearly  laid  down  in  a  book  of  great  au- 
thority in  the  law  of  England,  viz.  a  Treatife  upon  certain 
i  Branches  of  the  Crown  Law,  by  Mr.  Juftice  Fofter.  In 
treating  of  homicide,  cap.  5.  feet.  I.  he  fays,  fi  That  words 
of  reproach,  how  grievous  foever,  are  not  a  provocation  dif- 
fident to  free  the  party  killing  from  the  guilt  of  murder;  nor 
are  indecent  provoking  actions  or  geftures,  expreHiveof  con* 
fcempt  or  reproach,  without  an  ailault  upon  the  perfon. 
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"  This  rule  will,  I  conceive,  govern  every  cafe  where  the 
party  killing  upon  fuch  provocation,  maketh  ufe  of  a  deadly 
weapon,  or  otherwife  manifefteth  an  intention  to  kill,  or  to 
do  fome  great  bodily  harm  ;  but  if  he  had  given  the  other  a 
box  on  the  ear,  or  had  ftruck  him  with  a  ftick  or  other  wea- 
pon, not  likely  to  kill,  and  had  unluckily,  and  againfl  his 
intention,  killed,  it  had  been  but  manflaughter." 

"  The  difference  between  the  cafes  is  plainly  this  :  in  the 
former  the  malitia,  the  wicked,  vindictive  difpofition  already 
mentioned,  evidently  appeareth  ;  in  the  latter,  it  is  as  evi- 
dently wanting.  The  party,  in  the  flrft  tranfport  of  his 
pallion,  intended  to  chaflife  for  a  piece  of  infolence,  which 
few  fpirits  can  bear  ;  in  this  cafe,  the  benignity  of  the  law 
interpofeth  in  favour  of  human  frailty  ;  in  the  other,  its  juf- 
tice  regardeth  and  punifheth  the  apparent  malignity  of  the 
heart. 

c<  And  it  ought  to  be  remembered,  that  in  all  other  cafes 
of  homicide,  upon  flight  provocation,  if  it  may  be  reafon- 
ably  collected  from  the  weapon  made  ufe  of,  or  from  any 
other  circumftance,  that  the  party  intended  to  ki'l,  or  to  do 
fome  great  bodily  harm,  fuch  homicide  will  be  murder.  The 
mifchief  done  is  irreparable,  and  the  outrage  is  confidered  as 
flowing  rather  from  brutal  rage,  or  diabolical  malignity,  than 
from  human  frailty  j  and  it  is  to  human  frailty,  and  to  that 
alone,  the  law  indulgeth  in  every  cafe  of  felonious  homi- 
cide." 

The  very  fsme  doctrine  is  laid  down  by  Mr.  Biackftone, 
in  his  Commentary  upon  the  Law  of  England,  vol.  IV.  fol. 
200.  <c  If  a  man  kills  another  fuddenly,  without  any,  or 
without  a  conquerable  provocation,  the  law  implies  malice  ; 
for  no  perfon,  unlefs  of  an  abandoned  heart,  would  be  guilty 
of  fuch  an  act,  upon  a  flight,  or  no  apparent  caufe.  No  af-* 
front,  by  words  or  gejiures  onlyy  is  a  fv.fficient  provocation^  fo  as 
to  excufe  or  extenuate  fuch  aSls  of  violence^  as  tnanifejlly  endanger 
the  life  of  another.  But  if  the  perfon  fo  provoked,  had  unfor- 
tunately killed  the  other,  by  beating  him  in  fuch  a  manner, 
as  fhewed  only  an  intent  to  chaftife,  and  not  to  kill  him,  the 
law  fo  far  confiders  the  provocation  of  contumelious  beha- 
viour, as  to  adjudge  it  only  manflaughter,  and  not  murder." 

The  fame  doctrine  is  laid  down  by  Hawkins,  tit.  Murder, 

Both  the  law  and  the  reafon  of  it,  are  elegantly  and  di- 
ftinclly  pointed  out  by  thefe  authors.  The  law  hath  fo  far 
made  an  allowance,  for  the  frailty  of  human  nature,  that 
where  a  perfon  has  received  a  verbal  injury,  he  may  retort  it ; 
and  it  will  even  afford  an  alleviation  of  the  offence,  fuppo- 
fmghelhould  proceed  to  a  moderate  chaftifejnem  \  but  as 
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there  is  no  fort  of  proportion  betwixt  a  verbal  injury  and 
the  life  of  a  man,  which,  when  taken  away,  can  never  be 
reftored,  fo,  where  a  perfon  proceeds  in  refentment  of  fuch 
injury,  to  imbrue  his  hands  in  the  blood  of  any  of  his  fel- 
low-creatures, the  law  has  moft  juftly  confidered,  that  an 
action  fo  wicked  and  barbarous  can  only  proceed  from  fuch 
a  malignity  of  heart  and  depravity  of  difpofition,  as  muft 
render  him  a  very  unfit  member  of  fociety,  and  a  proper  ob- 
ject of  that  vengeance  which  the  law  has  moft  juftly  inflicted 
upon  the  {bedding  of  innocent  blood. 

But  it  will  be  necelTary  to  infift  farther  upon  this  point,  as 
it  appears  from  the  facts,  as  ftated  by  the  pannel  himfelf,  that 
it  was  not  in  a  heat  of  paflion,  and  in  refentment  of  any 
provocation  the  pannel  is  fuppofed  to  have  received,  that  the 
earl  was  killed.  The  abufive  language  which  the  earl  is 
fuppofed  to  have  given  on  the  occafion,  is  faid  to  have  hap- 
pened upon  the  earl's  firft  accofting  the  pannel ;  fo  that,  if  it 
had  been  done  in  the  heat  of  paflion,  on  account  of  the  pro- 
vocation received,  it  muft  naturally  have  happened  when  the 
abufe  was  given  ;  whereas  it  appears,  from  the  pannel's  own 
ihowing,  that  he  was  not  overcome  with  paflion  upon  the 
occafion  ;  that  he  continued  perfectly  mafter  of  himfelf ; 
that  he  accordingly  retired  for  fome  time,  and  that  upon  the 
earl's  approaching  near  to  him,  the  pannel  killed  him,  in  pro- 
fecution  of  a  fixed  and  determined  purpofe  and  refolution. 

And  this  leads  the  purfuers  to  confider  what  was  in  the 
next  place  offered  on  behalf  of  the  pannel,  viz.  that  it  was 
lawful  for  him  to  kill  the  earl  in  defence  of  his  property. 

Upon  this  point,  it  was  faid  for  the  pannel,  that  he  had  not 
been  trepafling  upon  the  earl's  property  ;  that  he  was  not 
upon  his  grounds  when  the  earl  attempted  to  feize  his  gun  ; 
that  he  had  not  been  upon  them  that  day  with  an  intention  to 
kill  game  ;  and  that,  although  he  had,  yet  the  law  gave  the 
earl  no  power  to  feize  his  gun  brevi  manu,  or  to  inflict  any 
other  punilhment  upon  him  for  the  fuppofed  trefpafs  ;  that 
the  earl  ought  to  have  had  recourfe  to  a  court  of  juftice  for 
inflicting  the  penalties  of  the  law  for  the  fuppofed  offence  ; 
and  that  this  point  had  been  fo  determined  by  the  court  of 
feflion,  upon  the  23d  of  January,  1753,  in  the  cafe  of  Mr. 
David  Gregory,  profeffor  of  mathematicks  in  the  univerfity 
of  St.  Andrew's,  againft  Walter  Wemyfs  of  Lawthocker  ; 
and  from  the  premifes  the  following  conclufion  was  drawn, 
that  as  it  was  unlawful  for- the  earl  to  feize  the  pannel's  gun, 
the  pannel  was  intitled  to  defend  his  property  againft  fuch  un- 
lawful attfek,  even  at  the  expence  of  the  life  of  the  invader; 
and  this  ought  the  more  efpecially  to  afford  the  pannel  a  good 
defence  in  the  prefent  cafe,  that  he  having  been  a  foldier,  he 

could 
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could  not,  confiftently  with  his  honour ,  furrender  his  gun  to 
any  perfon  whatever. 

Whether  the  pannel's  conduct,  on  this  occafion,  was  con- 
flftent  with  the  laws  of  honour,  (hall  be  afterwards  confi- 
dered  5  that  it  was  highly  inconfiftent  with  the  doctrines  and 
precepts  of  Chriftianity,  cannot  be  difputed.  It  is  therein 
laid  down,  that  *«  if  any  man  will  fue  thee  at  the  law,  and 
take  away  thy  coat,  let  him  have  thy  cloak  alfo  ;  and  who- 
foever  mall  compel  thee  to  go  a  mile,  go  with  him  twain." 
Matth.  v,  40,  41.  The  great  Author  of  our  religion  did 
thereby  mean  to  teach  mankind,  that  it  was  more  becoming 
the  dignity  of  human  nature  to  forgive  injuries  than  to  refent 
them,  and  to  inculcate  upon  them  the  fuitablenefs  of  a  fpirit 
of  meeknefs  and  moderation,  as  moft  conducive  not  only  to 
the  private  happinefs  of  individuals,  but  to  the  peace,  quiet, 
and  good  of  fociety  ;  and  that  injuries,  which  in  their  nature 
are  trifling  and  inconfiderable,  ought  much  rather  to  be  fub- 
mitted  to,  than  to  be  made  the  ground  of  quarrel  and  dif- 
pute ;  and  it  muft  furely,  at  firft  fight,  appear  very  incon- 
fiftent with  the  aforefaid  do&rine,  for  any  man  to  maintain, 
that  rather  than  part  with  the  pofTeffion  of  a  trifling  property 
(which,  if  unjuftly  taken  from  him,  could  eafily  be  reco- 
vered) he  mould  think  himfeif  at  liberty  to  take  away  the 
life  of  one  of  his  fellow-fubjects. 

Indeed,  without  having  recourfe  to  any  pofitive  law,  either 
divine  or  human,  the  purfuers  may  appeal  to  the  common 
feelings  of  mankind,  for  a  determination  of  the  prefent  quef- 
tion.  There  is  no  man  who  is  poflefled  of  any  fpark  of  hu- 
manity, or  of  any  notions  of  right  or  wrcng,  who  muft  not 
at  once  declare  that  he  would  much  rather  furrender  a  pro- 
perty, ten  times  the  value  of  that  which  was  the  fubjeel:  of 
conteft  in  this  cafe,  than  fhed  the  blood  of  the  meaneft,  or 
of  the  moft  abject  of  the  human  fpecies. 

As  to  the  pannel's  honour,  which  was  much  infifted  upon 
in  this  cafe,  it  is,  with  fubminxon,  rather  too  ludicrous  to 
fay,  that  a  man  whofe  former  rank  in  life  was  none  other 
than  that  of  a  common  foldier,  and  who  at  prefent  is  an  in- 
ferior officer  of  excife,  was  in  honour  called  upon  rather  to 
take  away  the  life  of  one  of  his  fellow-creatures,  than  to 
yield  the  poflefHon  of  his  gun,  which  he  could  eafily  again 
have  recovered,  if  it  was  unjuftly  taken  from  him.  Indeed 
this  plea  of  honour,  which  is  not  a  nomen  juris,  is  a  very  im- 
proper topick  to  be  urged  before  your  lordfhips  as  a  court  of 
law  and  of  juftice.  Your  lordmips  are  not  here  to  judge  ac- 
cording to  the  falfe  notions  and  punctilios  of  honour  that  are 
commonly  entertained  amongft  a  certain  fet  of  men ;  but 
whether  in  law  and  in  juftice,  the  pannel  was  intitled  to  main- 
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tarn  the  polTefnon  of  his  gun  at  the  ex'pe'nce  of  the  "lift  of  ott£ 
of  his  rnajefty's  fuhjects. 

At  the  fame  timb,  the  purfuers  will  be-  pardoned  to  th^nk, 
that  if  the  pannel  was  to  be  tried  by  a  court  of  honour,,  pro- 
perly fo  called,  he  would  likeways  be  condemned,  and  that 
it  would  be  found,  that  he  had  not  only  acted  a  moft  illegal^ 
barbarous,  and  inhuman  p3rt,  but  had  behaved  moil  dijho- 
nourably.  The  earl  accofted  him  defencelefs  and  unarmed. 
If  the  pannel  had  confidered  his  honour  as  injurioufly  attacked 
by  the  demand  which  the  eail  made  to  deliver  up  his  gun, 
he  ought  either  to  have  laid  afide  his  gun,  and  to  have  en- 
gaged with  the  earl  upon  equal  term?,  or  he  ought  to  have 
challenged  him  to  fingle  combat,  and  have  waited  till  the 
earl  was  properly  armed  for  that  purpofe.  But  when,  in 
f  lace  of  following  that  courfe,  (which  might  have  been  ex- 
pected from  one  who  pleads  the  point  of  honour)  he  pours 
a  loaded  mufquet  into  the  bowels  of  a  man  unarmed  and  to- 
tally defencelefs  ;  the  action  muff,  be  condemned,  not  only 
as  barbarous  and  cruel,  but  as  moft  difhonouiable,  by  every 
man  who  poflefles  the  fmalleft  fpark  of  honour  in  his  breaft. 
Honour,  therefore,  cannot  avail  the  pannel  in  this  cafe. 
The  point  of  honour  is  much  againft  him.  And  therefore 
the  purfuers  fhall  leave  that  topick,  and  confider  the  queftion 
in  this  fimple  view,  Whether  the  pannel  was  i ii titled  to  main- 
tain the  polTeftion  of  his  gun  at  the  expencc  of  the  earl's  life, 
fuppofing  it  to  be  true,  but  which  was  by  no  means  the  cafe, 
that  the  earl  had  either  aflaulted  the  pannel,  with  an  in- 
tention to  bereave  him  of  his  gun,  or  had  ufed  any  threaten- 
ing expreffions,  fignifying  his  determined  refoluticn  fo  to  do. 
.  And,  in  the  fitjl  place,  the  purfuers  beg  leave  to  difpute 
the  point  of  law  that  was  maintained  upon  the  other  fide,  viz. 
That  the  earl  had  not  a  right  to  feize  the  panmTs  gun.  By 
act  13  pari.  1707,  it  is  exprefly  enacted,  *  That  no  com- 
tnon  fowler  /hall  prefume  to  hunt  on  any  grounds,  without 
a  fubferibed  warrant  from  the  proprietors  of  the  faid  grounds, 
under  the  penalty  forefaid,  befides  forfeiting  their  dogs,  guns, 
2nd  nets,  to  the  apprebenders  or  difcoverers."  ' 

It  is  humbly  fubmitted  to  your  lordfhips,  if  it  is  not  im- 
plied in  the  very  words  of  this  ftatute,  which  forfeits  the  dogs, 
guns,  and  nets  to  the  apprebenders,  that  it  is  lawful  to  feize 
the, dogs,  guns,  and  nets,  brevi  manu,  from  the  perfon  fo:::  J 
in  the  tranfgreffion.  This,  with  fubtnifaon,  is  the  or.!y 
fenfe  and  conduction  which  can  be  put  upon  the  word  dfi 
prehenders  in  the  forefaid  ftatute;  ani  as  this  is  the  natural 
conduction  of  the  words,  fo  it  (seems  to  be  agreeable  to  the 
true  jptrit  and  intendment  of  the  ftatute,  viz.  by  the  imme- 
diate feizure  of  thefe  inftruments  of  deduction  in  the  poffef- 
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fion  of  fuch  unqualified  perfons  found  in  reaiu^  to  prevent 
their  being  again  ufed  to  the  fame  unlawful  purpofes,  or 
their  being  fecreted  and  otherways  difpofed  of,  if  allowed  to 
remain  in  their  pofTemon,  whereby  the  after- difcovery  of 
them  might  be  attended  with  difficulty :  and  therefore  it 
would  appear  that  the  legiflaturc,  from  a  fenfe  of  thefe  incon- 
veniencies,  had,  by  the  forefaid  ftatute,  introduced  this  more 
fummary  and  efTeclual  remedy,  in  permitting  the  dogs,  guns; 
and  nets  to  be  brevi  manu  apprehended,  in  order  to  lay  the 
foundation  for  an  after-conviclion  in  a  court  of  juftice. 

Neither  is  this  any  thing  new  in  the  law  5  all  the  ftatutes 
made  againft  fmuggling,  authorife  the  officers  of  the  revenue 
to  begin  with  feizing  the  goods,  leaving  it  to  be  afterwards 
tried  by  the  proper  court,  whether  they  have  been  juftly 
feized  or  not,  and  whether  they  {hould  be  carried  into  con- 
demnation, or  reftored  to  the  proper  owner. 

And  as  to  thedecifion,  Gregory  contra  Wemyfs,  it  is,  in 
the  flrft  place,  a  fingle  decifion  ;  and  when  the  queftion  does 
again  occur,  it  would  well  merit  to  be  reconfidered,  efpe- 
cially  as  the  ftatute  has  been  univerfally  underftood  in  the 
fenfe  now  contended  for  by  the  purfuers.  It  has  from  time 
immemorial  been  a  general  practice  over  the  whole  kingdom, 
to  feize  dog%  guns,  and  nets,  without  any  previous  con- 
viction 5  and  until  the  forefaid  cafe  in  the  year  1753,  no  action 
of  damages  or  reftitution  had  ever  been  brought,  on  account 
of  fuch  Seizures. 

But,  Wfcfa  The  decifion,  in  the  cafe  of  Gregory,  as  it 
ftands  reported,  does  not  appear  toeftabiifh  the  general  point. 
Baird,  from  whom  the  gun  was  feized,  was  not  proprietor 
of  the  gun  :  it  belonged  to  Mr.  Gregory,  who  was  accom- 
panied by  Baird  ;  and  it  does  not  appear  from  the  decifion3 
that  Mr.  Gregory  was  not  intitkd  to  kill  game. 

It  is  of  no  moment,  that  the  pannel  was  not  upon  the  earl's 
ground,  but  upon  the  fea-fhore,  when  his  gun  was  demand- 
ed ;  he  had  been  upon  the  earl's  property  imp'    1  telv  ht-forct 
under  the  earl's  own  obfervaiion  ;  and  zi  \ 
fumed,  that  he  was  there  with  an  inter' 
if  he  had  found  any,  the  earl  had  the  1 

gun,  as  if  he  had  got  up  with  h:<       fdi  -  11    feft  jije  czrY't 
grounds,  by  ftepping  in  upon  tbe '-adjacent  lands, 

The  purfuers,  at  the  fame  time,  i\  ....  ---\  verv 
immaterial  in  the  prefent  queftion,  whether  "the.  e'ar.t,  fri  ftrjj<§  \ 
law,  had  a  title,  brevi  manu,  H6  feTze  his  gun  or  not.  Was 
the  queftion' here- iimilar  to  that  in  Mr; -Gregory's  cMe5_?,bci  f 
reftitution  of-  the  gun,  'as  unlawfully  te'~ec*.v  the  qu.c'::io?:?.  in 
law,  Bow  far  tfee  Seizure  was  lega4  or  nr.t5  Would  fall  pro- ' 
per.'y  to  be  confidered  and  deiennhied  $  bur3  for  the  prefers 
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purpofe,  it  Is  fufficient  to  fay,  that  it  was  univei  Tally  under-r 
&ood,  that  the  guns  of  perfons,  who  have  neither  title  nor 
Jicence  to  hunt  upon  the  grounds  of  another,  might  be  feized, 
brevi  ??ianu>  and  that,  in  fa£f,  fuch  feizures  were  generally 
made  without  any  complaint. 

This  is  fufEcient  to  (how,  quo  ammo,  the  earl  required  of 
the  pannelto  deliver  his  gun.  The  pannel  could  not  but  know, 
that  the  earl  did  not  intend  to  commit  a  robbery,  by  vio- 
lently and  felonloufy  carrying  off  the  property  of  another,  to 
which  he  had  no  manner  of  right,  but  that  he  acted  only 
under  the  common  apprehenfion,  that  every  heritor  had  a 
right  to  feize  dogs,  guns,  and  nets,  from  unqualified  perfons 
hunting  upon  their  property,   without  any  licence.    It  is 
plain,  that  the  earl,  if  he  had,  de  fa£Jo^  feized  2nd  carried  oft" 
the  gun,  could  not  have  been  tried  as  guilty  of  felony,  even 
j  upon  the  fuppoiition  that,  in  ftricl:  law,  he  was  not  autho- 
j  rifed  to  make  the  feizure  ;  the  farther!:  it  could  have  gone, 
j  would  be  only  to  found  the  pannel  in  a  civil  a&ion  for  relfitu- 
I  tion,  or  perhaps  for  damages  ;  and,  when  that  is  the  cafe,  it 
is,  with  fubmi/fion,  clear,  that  the  panne),  in  defending  his 
property  againft  that  trefpafs,  was  not  intitled  to  take  away 
the  life  of  the  fuppofed  trefpaffer. 

It  was  indeed  maintained  on  behalf  of  the  panne),  that  a  man 
was  intitled  to  defend  his  property  to  the  laft,  even  at  the  ex- 
!  pence  of  the  life  of  the  invader  ;  and  fundry  authorities  were 
appealed  to,  in  fupport  of  this  general  propofition,  particu- 
i  larly,  Grotius  De  jure  belli  et  pacts y  lib.  2.  cap.  1.  §  11,  Pufr. 
fendorf  De  jure  natures  et  gentium^  Carpzovius,  and  others  j 
but  when  thefe  authorities  are  attended  to,  none  of  them  can 
avail  the  pannel.    Thefe  authorities  do  only  apply  to  the  cafe 
where  one's  property  is  felontoujly  invaded  ;  and  when  it  can- 
not  be  otherwife  fecured  than  by  taking  away  the  life  of  the 
j  invader;  which  will  never  apply  to  the  prefent  cafe,  where 
the  attack  maple., upon  the  pannel  was  not  with  a  felonious  in- 
tention, but  where  his  property  was  abfolutely  fecure,  and 
could  eafily  have  been  recovered,  if  the  earl  nad  not  a  juft 
title  both  to  feize  and  to  hold  it. 

And  it  was  a  poor  reply  that  was  made  on  the  other  fide, 
viz.  that  the  pannel  was  not  obliged  to  fubmit  totheexpencc 
of  a  law-fuit,  in  order  to  recover  his  property;  becaufe,  if 
it  fhouid  be  found  that  the  eari  was  in  the  wrong,  his  gun 
not  only  would  have  been  reftored  to  him,  but  the  court 
would  have  fully  indemnified  him  of  the  whole  damages  and 
expences  he  could  qualify  he  had  fuftained,  by  the"  illegal 
feizure  and  detention  of  his  gun. 

j    The  pannel's  counfel  did  likewife  appeal  to/.  3,  §9.  ff- 
Pi  vl  ft  vi  armata  \  and  alfo  to  /.  1,  Cm.  undt  ffttg  but  with 
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what  propriety,  the  purfuers  are  .at  a  lofs  to  difcover.  The 
firft  of  thefe  proves  no  more  than  this,  That,  where  one  is 
invaded  with  arms,  it  is  lawful  for  him  to  defend  himfelf  by 
arms  :  and,  as  to  the  other  text,  it  proves  no  more  than 
this,  That  a  man  is  entitled  to  defend  his  poiTefiion  modera- 
iione  inculpates  tuteles,  without  defining  the  bounds  or  limits 
thereof  ;  and  the  fame  anfwer  does  occur  to  the  paffage  from 
lord  Stair,  foh  174,  and  from  the  late  Inftitute,  vol.  i.  fol. 
512,  §  31.  No  more  is  there  faid,  than  that  one  may  con- 
tinue or  recover  his  poflelEon  by  force  ex  incontinenti ;  but 
thefe  learned  authors  have  no  where  faid,  that  it  is  lawful 
for  the  perfon  in  poffefiion  to  kill  the  perfon  who  endeavours 
to  ejec~t  him  ;  far  lefs  could  it  be  maintained,  that  a  perfon 
was  juftiflable  for  killing,  under  the  circumftances  of  the 
prefent  cafe,  where  the  perfon  in  poffeffion  did  not  run  the 
fmalleft  rifk  of  lofing  his  property,  if  he  was  entitled  to  hold 
it ;  and  where  the  perfon  who  is  fuppofed  to  have  attempted 
the  feizure,  was  totally  defencelefs  and  unarmed,  and  fo could 
not  be  fuppofed  to  intend  violence  of  any  kind. 

If  the  earl  had  no  title  to  demand  the  pannel's  gun,  he  might* 
no  doubt,  refufe  to  deliver  it  up ;  and  if  the  earl  had  thereupon 
attempted  to  take  it  from  him  by  force,  he  might,  perhaps* 
have  been  juftiflable  in  ftruggling  to  maintain  his  pofleflion. 
But  it  is  repugnant  to  reafon,  and  the  common  feelings  of 
mankind,  to  fay,  that,  under  the  circumftances  of  the  cafe, 
the  pannel  was  at  liberty  to  bereave  the  earl  of  his  life,  rather 
than  part  with  his  gun. 

The  purfuers  humbly  apprehend,  that,  in  found  law,  and 
in  reafon,  no  man  is  intitled  to  kill,  in  defence  of  his  pro- 
perty, unlefs  where  he  is  attacked  with  a  felonious  intention 
to  rob  and  bereave  him  of  his  property  ;  but  where  the  perfon 
who  makes  the  attack  has  clearly  no  felonious  intention,  but 
only,  under  an  erroneous  apprehenfion  of  his  own  right,  com- 
mits a  trefpafs  upon  the  property  of  his  neighbour,  and  for 
which  redrefs  can  eafily  be  had  in  a  court  of  law,  in  fo  far  as 
the  party  has  been  injured  ;  the  law  of  no  civilized  country 
will,  in  thefe  circumftances,  allow  a  perfon  to  kill  another^, 
under  the  pretence  of  defending  his  property. 

The  contrary  doftrine  would  lead  to  ftrange  aad  abfurd  con- 
fequences.  If  killing  was  juftiflable  in  fuch  a  cafe  as  the  pre- 
fent, a  perfon  might  be  equally  juftified  for  killing  for  every 
trefpafs  that  was  made  upon  his  property.  If  it  was  lawful 
for  the  pannel  to  kill  the  eari,  in  order  to  prevent  him  from 
feizing  nis  gun,  nov\vithftanding  he  believed  he  had  a  right 
to  feize  k,  by  the  fame  rule  the  earl  might  have  been  juftified 
for  killing  the  pannel,  in  attempting  to  come  upon  the  earl's 
lands  againft  his  will. 
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Your  Jordmips  know  that,  by  the  ftatute  1686,  it  is  lawful 
for  every  proprietor  or  poffeflbr  of  lands,  fr-wi  manu,  to  poind 
the  cattle  found  upon  his  grounds,  and  detain  them,  until  he 
be  paid  half  a  merk  for  each  beaft  found  in  the  fkaith.  Now, 
let  it  be  fuppofed,  that  the  heritor,  in  attempting  to  feize  and 
poind,  mould  be  refifted  by  the  proprietor  of  the  cattle  ;  and 
that  the  proprietor  of  the  grounds,  from  his  not  being  pre- 
cifely  acquainted  with  the  marches,  (hould  attempt  to  poind 
fome  of  thefe  cattle  which  were,  de  faffo,  not  upon  his  proper- 
ty, but  upon  the  other  fide  of  the  march  ;  is  it  pofftble  to  main- 
tain, that  the  proprietor  of  the  cattle,  in  order  to  prevent  his 
property  from  being  unjuftly  carried  oft'  from  him,  would  be 
juftifled  in  killing  the  perfon  making  the  feizure?  It  is  be- 
lieved, that  no  man  would  hefitate  a  moment  in  declaring  the 
proprietor  of  the  cattle  guilty  of  murder,  when  it  was  plain, 
that  the  proprietor  of  the  lands  had  no  felonious  intention  to 
bereave  him  of  his  property  ;  but  had  only  been  led  to  commit 
the  trefpafs,  upon  an  erroneous  apprehenfion  of  his  own  right ; 
and  when,  at  the  fame  time,  the  cattle  could  be  recovered  by 
an  a&ion  at  law,  with  full  damage  and  expences  of  procefs* 

It  is  founded  in  the  very  nature  of  fociety  and  government, 
that  no  man  is  intitled  to  avenge  his  own  wrongs,  or  take 
juftice  at  his  own  hand,  unlefs  where  the  laws  of  the  fociety 
cannot  give  him  relief.  In  this  view,  it  may  be  lawful  to  de- 
fend himfelf  againft  an  irreparable  lofs,  even  at  the  expence 
of  the  life  of  the  aggreflbr.  A  woman,  for  example,  may  be 
juftifled  for  killing  the  perfon  who  makes  an  attack  upon  her 
chaftity,  when  fhe  cannot  otherwife  prevent  the  violation  of 
it ;  and,  in  like  manner,  it  may  be  lawful,  in  defence  of  one's 
property,  to  kill  a  robber  who  feloniofly  endeavours  to  be- 
reave him  of  it ;  becaufe,  without  fo  doing,  his  property  may 
be  loft.  When  the  robber  has  once  carried  off  the  goods,  it 
may  not  be  in  the  power  of  the  law  to  give  the  perfon  injured 
any  relief ;  but  that  will  never  apply  to  the  cafe  in  hand,  and 
the  other  cafes  above-mentioned,  where  there  was  clearly  no 
felonious  intention,  and  where  the  party  fuppofed  to  be  inju- 
red ran  no  rifk  of  lofing  his  property,  which  remained  perfectly 
fecure  ;  and  where,  if  he  was  in  the  right,  the  public  law  of 
the  land  would  give  him  full  indemnification  and  relief. 

The  above  distinction  is  clearly  pointed  out  by  numbers  of 
authorities.  PufTendorf,  in  his  treatife  De  jure  natura  et  gen- 
tium, lib.  ii.  cap.  5.  §4..  after  ftating  the  rights  competent  to 
mankind  in  a  ftate  of  nature,  proceeds  as  follows :  46  Aft 
vero  quod  licet  in  naturaii  libertate  viventibus,  qui  fuam  fa- 
lutem  propriis  viribus  propnoque  ex  judicio  expediunt ;  id 
haud  quaquam  indulgetur  illis,  qui  in  civitatibus  degunt,  et 
quidem  imprimis  adverfus  fuss  cives.    Hi  enim  violentam  fui 
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dsfendontm  adverfus  elves  perpetuos  aut  temporaries  ita 
iTiOderari  tenentur,  ut  earn  tunc  denaum  adhiheant,  quando 
tempus  ac  locus  non  ferunt  auxilium  magiftratus  ad  repellen- 
dam  earn  injuriam  implorari,  qua  vita  vit&que  aquipollensy  aut 
irreparablle  damnum  in  prafentaneum  periculum  conjicitur,  Et 
quidem,  ut  periculum  tan  turn  modo  depeliatur ;  vindlcta  au- 
tem  et  cautio  de  non  offendendo  in  pofterum  magiftratus  ar- 
bitrio  relinquatur." 

The  diftin&ion  already  ftated,  is  likewife  pointed  out  by 
Mr,  Juftice  Fofter,  who,  in  the  treatife  already  mentioned,  on 
homicide^  cap.  iii.  lays  it  down,  that  "  in  the  cafe  of  juftifiable 
felf-defence,  the  injured  party  may  repel  force  with  force,  in 
defence  of  his  perfon,  habitation,  or  property,  againft  one 
who  manifeftly  intendeth  and  endeavoureth,  wi<h  violence  or 
furprize,  io  commit  a  known  felony  upon  either.  In  thefe  cafes  he 
is  not  obliged  to  retreat,  but  may  purfue  his  adverfary,  till  he 
findeth  himfelf  out  of  danger;  and  if  in  a  conflict  between 
them  he  happeneth  to  kill,  fuch  killing  is  juftifiable." 

And  in  the  fame  chapter,  he  fays,  V  Where  a  known  felony 
is  attempted  upon  the  perfon,  be  it  to  rob  or  murder,  here 
the  party  afTaulted  may  repel  force  with  force,  and  even  his 
fervant  then  attendant  on  him,  or  any  other  perfon  prefent, 
may  interpofe  for  preventing  mifchief ;  and  if  death  eafueth, 
the  party  fo  interpofing  will  be  juftified.  In  this  cafe,  na- 
ture and  focial  duty  co-operate." 

And  in  cap.  v.  §  4.  he  fays,  that,  <e  no  man  under  the  pro? 
tec~tion  of  the  law  is  to  be  the  avenger  of  his  own  wrongs.  If 
jhey  are  of  fuch  a  nature  for  which  the  laws  of  fociety  will 
give  him  an  adequate  remedy,  thither  he  ought  to  refort." 

The  diftinction  which  the  purfuers  have  endeavoured  to 
cftablifh,  is  clearly  pointed  out  by  this  learned  judge.  He,  in 
gating,  in  what  cafes  it  is  juftifiable  to  kill  in  defence  of 
life  and  property,  confines  it  to  the  cafe  where  a  known  fe~ 
lony  is  attempted  upon  either,  by  robbery  or  murder  3  but 
where  the  attack  made  upon  property  is  of  fuch  a  nature  that 
the  law  can  give  an  adequate  remedy,  the  perfon  attacked  is  not 
entitled  to  avenge  his  own  wrong3,  but  he  muft  refort  to 
the  courts  of  law  for  redrefs. 

The  very  fame  doctrine  is  laid  down  by  Blackftone,  lib*  ix. 
cop.  14.  §  3.  *«  If  any  perfon  attempts  a  robbery  or  murder 
of  another,  or  attempts  to  break  open  a  houfe  in  the  night- 
time, which  extends  alfo  to  an  attempt  to  burn,  and  fhall  be 
killed  in  fuch  attempt,  the  flayer  fhall  be  acquitted  and  dis- 
charged. This  reaches  not  to  any  crime  unaccompanied  with 
force,  as  picking  of  pockets,  or  to  the  breaking  of  any  houfe 
in  the  day-time,  unlefs  it  carries  with  it  an  attempt  of  rob- 
bery alfo." 
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'  And  Hawkins  in  his  Treat,  of  the  Pleas  of  the  Crown* 
(lib.  i.  cap.  31.  §  33.)  has  the  following  paffage  :  "  Alfo  it 
feerm  to  be  agreed,  that  no  breach  of  a  man's  word  on  pro- 
mife,  no  trefpafs  either  to  lands  or  goods,  no  affront  by  bare 
words  or  gestures,  however  falfe  or  malicious  it  may  be,  and 
aggravated  with  the  moft  provoking  circumitances,  will  ex* 
cuie  him  being  guilty  of  murder — who  is  fo  far  tranfported 
thereby,  as  immediately  to  attack  the  perfon  who  offends 
him,  in  fuch  a  manner  as  manifeftly  endangers  his  life, 
without  giving  him  time  to  put  himfeif  upon  his  guard  ;  if 
he  kills  in  purfuance  of  fuch  affault,  whether  the  perfori 
{lain  did  at  all  fight  in  his  defence  or  not ;  for  Jo  bafe  and  crutl 
a  revenge,  cannot  have  too  fevere  a  conftru&ion." 

From  the  above  authorities,  it  is  extremely  plain  (what 
indeed  is  ftrongly  founded  in  the  principles  of  right  reafon) 
that  no  man  is  at  liberty  to  take  away  the  life  of  any  of  his 
fellow-creatures,  in  the  defence  of  his  goods  and  property, 
except  where  the  attack  is  made  upon  them  with  a  felonious 
intention  ;  or,  in  other  words,  where  the  invader,  by  car- 
rying off  the  goods,  would  himfeif  have  been  guilty  of  fe- 
lony ;  but  that,  where  no  more  than  a  trefpafs  is  committe-d, 
and  where  the  party  injured  can  have  full  and  ample  repara- 
tion by  having  recourle  to  the  courts  of  juftice,  the  perfon 
killing  the  invader  in  fuch  circumftances,  is  guilty  of  the 
crime  of  murder,  and  will  be  juftly  fubje£ted  to  a  capital 
punimment. 

And  indeed  fo  anxious  have  the  laws  of  every  well-go- 
verned fiate  been  to  prevent  mankind,  in  a  ftate  of  foeiety, 
from  conftituting  themfelves  the  judges  and  avengers  of  their 
own  wrongs,  that  they  are  not  permitted  to  kill  any  of  their 
fellow-creatures  in  defence  of  their  property,  even  where  the 
fame  is  invaded  with  a  felonious  intention,  except  where  the 
fame  becomes  abfolutely  neceffary,  and  the  laws  of  the  fociety 
"unavailable  to  give  them  proper  reparation  and  redrefs. 

This  diitinctioa  is  very  clearly  laid  down  in  the  divine 
law,  which  was  delivered  by  Mofes  to  the  Ifraeiites,  Exod, 
chap.  22.  v.  2  and  3.  "  If  a  thief  be  found  breaking  up, 
anf  be  Imitten,  that  he  die,  there  (hall  no  blood  be  (bed  for 
him.  If  the  fun  be  rifen  upon  him,  there  fhall  be  blood  fhed 
for  him,  for  he  fhouid  make  full  reftitution  ;  if  he  have  no- 
thing, then  he  fhall  be  fold  for  his  theft." 

The  fame  rule  is  laid  down  in  the  civil  law,  and,  particu- 
larly in  /.  9.  ff\  od  leg.  Cor.  de  ficariis  :  "  Furem  notlurnum 
fi  nuis  Occident,  ita  o'emum  impune  feret,  fi  parcere  ei  fine 
periculo  fuo  non  potuit."  Ths  general  rule  among  the  Ro- 
mans Was,  that  a  thief  might  be  flam  by  night  with  impu- 
nity, but  that  he  could  only  be  lawfully  killed  by  day,/  fe 

I  telo 


t  88  J 

tek  depnderiU  And  this  doctrine  is  laid  down  at  great  length 
by  Julius  Clarus,  lib.  5.  §  Homicidium,  No.  47  ;  and  alfb 
by  Damhouderius,  cap.  78.  No.  1,  2,  3,  and  many  others-, 
unneceffary  to  mention  particularly. 

A  d  inunction  was  attempted  to  be  made  between  avenging 
a  wrong  already  committed,  and  preventing  the  corn  million 
of  a  wrong.  The  full  was  admitted  to  be  unlawful,  but  the 
contrary  was  maintained  as  to  the  other.— But,  with  fub- 
miilion,  the  above  authorities  fhow  clearly,  that  there  is  no 
foundation  for  any  fuch  diftinction,  in  fo  far  as  applicable  to 
the  prefent  cafe  ;  for,  when  a  man  exceeds  the  bounds  of 
law  and  of  reafon,  in  defending  againft  a  fuppofed  injury, 
he  avenges  his  own  wro/*g?  and,  confequently,  falls  undse 
the  rules  already  laid  down  ;  and  this  mult  the  rather  obtain, 
in  the  prefent  cafe,  where  the  fuppofed  injury  had  no  real 
exiftence,  but  in  the  pannel's  own  imagination  of  what  the 
earl  might  poiftbly  intend  upon  the  pannel's  refilling  to  deliver 
his  gun. 

From  what  has  been  faid,  it  may  be  juflly  concluded,  that 
the  pannel  cannot  juftify  himfelf  from  the  murder*  with  which 
he  is  charged,  by  aliedging,  that  it  was  neceilarily  committed 
in  defence  of  his  property.  It  has  been  fhown,  from  various 
authorities,  and  from  the  reafon  of  the  thing,  that  killing  in 
defence  of  property,  cannot  be  justified,  unlefs  v/here  the 
fame  was  felonioufly  invaded,  and  when,  at  the  fame  time, 
his  property  could  not  be  otherwife  fecured.  Whereas,  in 
the  prefent  cafe,  it  is  plain,  that  the  decealed  earl  had  no 
fuch  intention.  He  could  not  have  been  charged  as  being 
guilty  of  felony,  if,  de fafto,  he  had  feized  and  carried  off 
the  pannel's  gun.  He  did  not  thereby  intend  felonioufly  to 
rob  and  bereave  the  pannel  of  his  property.  He  was  led  to 
make  the  demand,  under  the  belief  and  apprehenfion,  that 
the  law  intitled  him  to  make  the  feizure.  Whether  he  was 
right  or  wrong  in  that  apprehenfion,  is  to  the  prefent  iffue 
very  immaterial.  If  he  was  miftaken,  all  that  could  be 
charged  againft  him,  if  he  had  carried  off  the  gun,  was  % 
common  trefpafs,  upon  which  he  might  have  been  fubjected 
in  a  civil  action,  to  reftore  the  gun,  and  to  indemnify  the 
pannel  of  what  expences  he  mould  incur  in  making  his  claim 
effectual,  and  what  damages  he  could  qualify  he  had  fuftained 
by  the  feizure  or  detention.  It  is  plain,  that  if  the  gun  had 
been  taken  from  him,  he  ran  no  rifk  of  lofing  his  property. 
If  he  had  a  jufl  title  to  reclaim  it,  the  law  was  open,  where 
he  would  get  full  redrefs  ;  fo  that  it  is  impofiible,  that,  with 
any  fhow  of  reafon  or  juftice,  it  can  be  maintained,  that  the 
putting  the  earl  to  death,  was  neceflary,  in  defence  of  his 
property. 

And, 


And,  as  this  part  of  the  panneFs  defence  mu ft  unqueftion- 
y.bly  be  repelled,  as  utterly  irrelevant,  the  other  part  of  the 
defence,  viz.  that  the  act  was  committed  in  the  neceffary 
defence  of  the  pannel's  life,  muft  fhare  the  fame  fate.  The 
relevancy  of  this  defence  the  purfuers  do  not  difpute,  but  it 
is  utterly  inconfiftent  with  the  facts,  as  ftated  for  the  pannel 
himfelf.  It  from  thence  appears,  that  no  violence  or  injury 
of  any  kind  was  offered  or  threatened  to  the  pannel's  perfon. 
On  the  contrary,  although  the  earl  had  a  gun  along  with 
him  in  the  coach,  he  left  it  there  unloaded,  comes  out  and 
advances  to  the  pannel,  altogether  unarmed  and  defeneelefs, 
and  afks  of  him  to  deliver  up  his  gun. 

Nor  is  it  a  circumftance  of  any  moment,  that  the  earl  at 
laft  called  for  his  gun,  becaufe  it  is  evident,  from  the  whole 
circumftances  of  the  cafe,  even  as  told  by  the  pannel  himfelf, 
that  the  pannel  had  no  reafon  to  apprehend,  that  the  earl 
thereby  meant  to  commit  any  act  of  violence  upon  the  pan- 
nel's perfon,  whatever  intention  there  may  have  been  to  de- 
ter and  overawe  the  pannel  from  putting  his  threats  in  execu- 
tion, it  is  merely  impoffible,  that  the  pannel  could  bQconjlitu- 
ttts  in  periculo  vittf,  as  the  earl  flill  continued  unarmed  and 
defencelefs  at  the  time  he  received  the  fatal  wound  ;  and,  at 
any  rate,  had  the  earl  been  in  pofTerlion  of  his  gun  at  the 
time,  and  that  the  pannel  had  ferioufly  believed,  that  the  earl 
therewith  intended  him  harm,  he  knew  well  that  he  could 
at  any  time  have  faved  himfeif,  by  delivering  up  his  gun, 
and  which  has  been  already  fhown,  he  was  not  in  titled  to 
with-hold,  at  the  expence  of  the  earl's  life  ;  his  own  decla- 
ration referred  to  the  indictment,  will  fhow,  that  this  is  a 
mere  color  quafitus  ;  for  that  the  pannel  neither  was  in  any  dan- 
ger of  his  lite,  nor  did  apprehend  himfelf  to  be  in  any  fuch  ; 
all  that  he  pretends  to  have  apprehended  was,  that  the  earl 
might  intend  to  take  his  gun  from  him. 

It  was  faid  for  the  pannel,  that  he  and  the  earl  were  upon 
:  very  unequal  terms  ;  for  that  he  had  been  deferred  by  his 
!  companion,  and  left  fingle,  whereas  the  earl  v/as  attended 
)  with. a  numerous  train  of  fervants. 

But  this  circumftance  is,  with  fubmiffion,  the  worft  apo- 
•  logy  which  the  pannel  could  have  offered  for  Ins  conduit,  if 
he  was  truly  apprehenfive,  that  bodily  harm  v/as  intended 
againft  him,  his  only  fafety  lay  in  keeping  up  his  fire, — when 
the  gun  was  difcharged,  he  became  defeneekfi,  and  could 
;  eafily  be  overpowered  by  fuch  fuperior  numbers  %  and  there- 
!  fore  his  unloading  his  gun  in  the  earl's  bowels,  affords  of 
j  itfelf  Sufficient  proof,  that  it  was  not  done  from  any  appre- 
!  henfion  of  danger  to  his  own  perfon,  but  that  it  truly  pro- 
ceeded from  the  wicked  fejieme,  which,  from  the  beginning, 
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he  appears  to  have  deliberately  and  firmly  refolved  upon,  viz, 
rather  to  bereave  the  earl  of  his  life,  than  to  part  with  his 
gun,  upon  a  falfc  and  groundlefs  apprehenfion,  that  the  earl 
meant  to  ufe  violence  in  depriving  him  of  the  gun  ;  and 
therefore,  as,  from  the  facls  as  ftated  by  the  pannel  himfelf, 
it  cannot  be  qualified,  that  either  at  the  rime  he  gave  the  earl 
the  mortal  wound,  or  at  any  time  before,  he  was  in  fericulo 
vifa  conflitutusi  that  part  of  the  panneTs  defence,  in  fo  far  as  it 
is  founded  upon  felf-defencc,  will  likewife  fail  to  be  repelled. 

It  was,  in  the  next  place,  pleaded  for  the  pannel,  that  al- 
though,.  in  this  cafe,  he  had  exceeded  the  moder amen  inculpates 
tuteUi  either  in  defending  his  life  or  property,  that  yet  he 
could  not  on  that  account  be  fubjefted  to  the  poena  ordinaria9 
but  that  he  would  only  fall  to  be  punifhed,  quoad  exccjfumy 
with  an  arbitrary  punifhment. 

But,  ^vith  all  fubmiflion,  there  are  not,  in  the  prefent  cafe, 
termini  habiles  for  this  queftion.    For,  in  order  to  intitle  any 
man  to  plead  felf-defence  to  any  effect  whatever,  he  muft  be. 
able  to  qualify,  that  he  was  in  periculo  vita?  conftituinu  If  a  per- 
fon  was  truly  in  imminent  hazard  of  his  life,  and  the  queftion 
was,  whether  he  could  have  extricated  himfelf  out  of  that 
danger,  without  taking  away  the  life  of  his  adverfary,  the. 
panne!  might,  in  fuch  cafe,  plead  with  fome  degree  of  reafon, 
that  when  his  life  was  truly  in  imminent  danger,  and  when 
he  had  killed,  in  order  to  relieve  himfelf  out  of  that  danger, 
he  ought  not  to  be  punifhed  with  the  pains  of  death,  becaufe 
it  was  poflible  he  might  have  extricated  himfelf,  without  go- 
ing to  the  extremity  of  killing  the  perfon  who  threatened  his 
death  \  but,  as  it  has  been  already  fhown,  that  the  pannei 
was  at  no  time  in  the  fmalleft  hazard  of  his  life,  or  had  the 
leaft  reafon  to  apprehend,  that  any  degree  of  violence  would 
be  committed  againft  his  perfon  ;  and  as,  on  the  other  hand, 
the  perfon  whom  he  killed  had  threatened  him  no  harm  or 
violence,  and  was,  at  the  time,  unarmed,  and  totally  de- 
fencelet,  it  is  impoffible-'  that  there  can  be  any  room  for 
enquiring  whether,  or  how  far,  the  pannel  had  exceeded  the 
moderaitien  httutiatd  tutela,  —  Such  excefs  does  clearly  fuppofe 
that  he  was  acting  in  defence  of  his  life,  which  has  been  al- 
ready fhown,  could  not  have  been  the  cafe,  as  his  life,  at  no 
time,  was  in  the  fmalleft  danger. 

Neither  is  there  any  room  for  the  queftion,  whether  the 
pannel,  in  this  cafe,  exceeded  the  moder  amen  inculpata  tutele, 
jn  defending  his  property.  Such  a  plea  does  neeeflarily  im- 
ply, that  it  was  lawful  for  him  to  defend  his  property,  at  the 
expence  of  the  life  of  the  invader.  If  the  earl  could  have 
been  conftdered  as  a  robber  making  an  attack  upon  the  pan- 
nel, with  a  felonious  intention  of    robbing  him  of  his 
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property,  there  might,  in  that  cafe,  have  been  room  for  the 
queftion,  whether  the  taking  away  of  the  earl's  life  was  an 
act:  abfolutely  necefTary  for  the  defence  of  his  property,  or, 
if  his  property  could  have  been  faved  without  going  to  that 
extremity;  and,  under  thefe  circumftances,  there  might  have 
been  room  for  the  pannel's  maintaining,  that  he  ought  not  to 
be  puniflied  with  the  pains  of  death,  becaufe  he  had  gone 
farther  than  was  flrielly  neceflary  for  preferving  his  property. 
But  it  has  been  already  fhown,  that  the  panne],  in  this  cafe, 
was  at  no  rate  intitled  to  maintain  pofleflion  of  his  property 
at  the  expence  of  the  earl's  life  ;  and,  if  fo,  there  can  be 
rto  room  for  confidering  whether  he  has  been  guilty  of  an 
excefs  or  not.  It  is  plain,  that  he  has  felonioufly  fhed  the 
blood  of  an  innocent  man,  without  any  juft  caufe,  and  mud 
therefore  be  fubjected  to  that  punifhment  which  the  law  has 
inflicted  upon  the  commiffion  of  fo  barbarous  and  unnatural 
a  crime. 

It  was  pleaded  for  the  panel,  in  the  lajl  place,  that  the  law 
made  a  diftinction  betwixt  homicide  committed  upon  preme- 
ditated malice,  and  that  which  was  committed  upon  fuddenty 
or  chaude  melle  ;  that  the  latter  could  only  be  deemed  a  horni- 
cidium  cu!pofum>  and  not  punifhable  by  death  ;  and  that  as  it 
could  not  be  faid,  that  there  was  any  premeditated  malice  in 
this  cafe,  but  as  the  earl  was  killed  upon  a  fudden  quarrel, 
in  confequence  of  provocation  given,  that  therefore  the  li- 
bel fell  to  be  reftricied  to  an  arbitrary  punifhment ;  and  it 
was  faid,  that  the  forefaid  diftinclion  took  place  in  the  di- 
vine law  delivered  by  Mofes  to  the  Ifraelites  ; — in  the  civil 
law  ; — in  the  law  of  England  j — and  alfo  in  the  law  of 
Scotland  ;  and  was  accordingly  likewife  founded  in  the 
practice  of  this  court. 

Before  confidering  the  particular  laws  here  appealed  to, 
the  purfuers  muft  beg  leave,  in  general,  to  premife,  that  it 
will  be  of  no  moment  to  the  pannel  how  this  point  Hands 
by  the  laws  of  other  countries,  if  the  diftinftion  does  not 
hold  in  the  law  of  Scotland.  The  queftions  which  have 
hitherto  been  treated,  viz.  How  far  it  is  lawful  to  kill  in  de- 
fence of  life  or  goods,  depend  on  principles  which  are  founded 
in  human  nature,  and  which  being  the  fame  all  the  world 
over,  the  law  with  regard  to  them  muft:  in  a  great  tneafurs 
be  the  fame  in  every  civilized  ftate  ;  and  therefore,  in  iiiuf- 
trating  the  municipal  laws  of  this  country  in  thefe  particu- 
lars, the  laws  of  other  wife  and  civilized  ftates  may  with 
great  propriety  be  appealed  to  ;  but  as  to  the  other  oueilicn, 
viz.  What  degree  of  punifhment  ought  to  be  inflicted  upon 
the  coramifHon  of  this  or  the  other  crime,  there  is  no  argu- 
ing with  the  fame  propriety  from  the  law  of  one  country  to 
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that  of  another.  The  intention  of  puniflimcnt  is  to  curb 
vice,  that  mankind  in  fociety  may  live  in  peace  and  quiet, 
and  befecured  both  in  their  lives  and  properties.  Different 
nations  are,  fome  more,  and  fome  lefs,  addicted  to  different 
vices  ;  and  therefore,  in  enabling  punifhments,  the  different 
tempers  and  difpofitions  of  the  people  fall  to  be  confidered. 

Thus,  among  the  Romans,  theft  was  not  punifhed  capi- 
tally. It  was  there  thought  to  be  a  fufficient  check  to  ths 
commiffion  of  that  crime  to  punifh  the  thief  with  the  rejlitu- 
tin  quadrupli,  in  jurio  manifejlo^  et  dupli9  in  fur  to  nec  mani- 
fefto  \  and  fuch  was  likeways  the  punifhment  of  theft  by  the 
Jewifh  law  :  But  among  modern  nations  this  punifhment 
has  been  underftood  as  inadequate  to  the  commiffion  of  that 
crime ;  and  fo  in  many  cafes  it  is  punifhed  capitally.  And 
therefore,  although  other  nations  might  not  find  it  necefiary 
to  punifh  homicide,  without  forethought  felony,  with  the 
pains  of  death,  yet  the  prafervldum  Scotorum  ingenium  might 
render  it  very  necefiary  and  expedient  that  homicide,  corn.- 
mitted  on  fuddenty,  and  in  rixa,  fhould  be  punifhed  capitally 
with  us. 

The  purfuers  at  the  fame  time  apprehend,  that  the  dif- 
tindtion  here  attempted  to  be  eftablifhed  for  the  pannel,  did 
not  take  place  either  in  the  divine  law,  or  in  that  of  the 
Romans,  and  does  not  obtain  either  in  the  law  of  England, 
or,  it  is  believed,  in  the  law  of  any  well-governed  {rate. 
It  was  formerly  obferved,  that  the  chief  intention  of  pu- 
nifhment is  to  curb  the  depraved  paffions  of  mankind  ; 
and  although  the  perfon  who  calmly  and  deliberately  medi- 
tates the  death  of  his  neighbour,  and  puts  the  fame  in  exe- 
cution, is  guilty  of  a  more  heinous  offence  in  the  fight  of 
God,  than  he  who  in  the  heat  of  anger  kills  him  fuddenly  ; 
yet  the  latter  appears  to  be  more  dangerous  to  fociety  that* 
the  former.  The  mod:  wicked  man  muft  ftartle  at  the  thought 
of  a  deliberate  murder,  and  therefore  it  will  be  but  feldom  or 
rarely  committed  ;  and  as  the  other  happens  much  more  fre- 
quently, it  becomes  neceffary  and  expedient  to  inflicl  the 
higheft  punifhment  upon  the  commiffion  of  it,  that  mankind 
may  thereby  be  deterred  from  falling  into  the  crime,  and 
may  be  led  to  keep  a  Ariel:  guard  over  themfelves,  and  curb 
and  confine  their  paffions  within  proper  bounds. 

In  order  to  fhow  that  the  above  diftin&ion  did  obtain  in 
the  divine  law,  the  counfel  for  the  pannel  did  appeal  to  chap, 
21.  yer.  13.  of  Exodus,  where  it  is  faid,  "  And  if  a  man 
lie  not  in  wait,  but  God  deliver  him  into  his  hand,  then  I 
will  appoint  thee  a  place  whither  he  {hall  flee." — And  to  chap. 
35  of  Numbers,  ver.  22,  23,  and  24,  where  it  is  faid,  "  If 
he  thruft  him  fuddenly,  without  enmity,  or  have  caft  upon, 
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him  any  thing,  without  laying  of  wait,  or  with  any  Hone 
Wherewith  a  man  may  die,  fee'mg  him  not,  and  caft  it  upon, 
him,  that  he  die,  and  was  not  his  enemy,  neither  fought  his 
harm,  then  the  congregation  fhall  judge  between  the  flayer 
and  the  revenger  of  blood,  according  to  thefe  judgments.,> 

But,  with  all  fubmiffion,  the  texts  here  appealed  to  do  by 
no  means  prove  what  is  intended  to  be  eftablifhed  by  them. 
It  is  clear  from  the  texts  themfelves,  that  the  manflayer  was 
only  intitled  to  the  benefit  of  the  city  of  refuge,  where  the 
daughter  was  purely  cafual,  or  by  misfortune,  without  any 
intention  to  kill.  This  is  plainly  the  meaning  of  the  words 
in  Exodus,  <c  If  a  man  lie  not  in  wait,  but  God  deliver  him 
into  his  hands/'  Thefe  words  can  with  no  propriety  be  ap- 
plied to  the  cafe  of  homicide  intentionally  and  wilfully  com- 
mitted, although  the  intention  non  antecedit  congrejfmn. 

Indeed  this  matter  is  clearly  explained  in  the  forcfaid  35th 
chapter  of  Numbers,  ver.  16,  17,  and  18,  compared  with 
ver.  21.  In  the  three  firft  verfes  it  is  faid,  that  he  who  fmites 
with  an  inftrument  of  iron,  or  who  fmites  with  throwing  a 
#one,  or  with  a  hand-weapon  of  wood,  wherewith  a  perlon 
may  die,  and  he  die,  he  is  a  murderer,  and  the  murderer  Hi  all 
furely  be  put  to  death.  But  in  ver.  21,  it  is  faid,  that <e  If 
in  emnity  he  fmite  him  with  his  hand,  that  he  die,  he  that 
frnote  him  fhall  furely  be  put  to  death  ;  for  he  is  a  murderer." 

Your  lordfhips  will  here  obferve,  that,  where  the  ftroke  is 
given  with  a  weapon  not  deadly,  and  from  which  there  was 
no  reafon  to  apprehend  that  death  would  enfuc,  previous  en- 
mity muft  appear,  in  order  to  punifh  the  killer  as  a  murderer; 
but  where  the  ftroke  is  given  with  a  deadly  weapon,  and  death 
did  enfue,  there  was  no  necefHty  to  prove  any  previous  enmi- 
ty. The  ftriking  with  a  lethal  weapon  did  not  prefume  an 
intention  to  kill ;  and  the  perfon  killing,  under  thefe  circum- 
ftances,  was  to  be  held  as  a  murderer  ;  and  there  was  no  ner 
cefiity  to  prove  that  the  fame  proceeded  from  premeditated 
malice.  An  intention  to  kill  is  to  be  prefumed  ;  and  it  was 
fufficient  that  the  intention  antecedit  idlum,  licet  nan  con- 
gre[[um. 

It  is  from  thence  plain,  that  {laughter,  upon  fud  Jenty,  even 
without  forethought  or  previous  enmity,  was  capital  by  the 
law  of  Mofes,  if  the  wound  was  given  with  a  lethal  weapon  ; 
and  that  the  cafes  mentioned  in  the  forefaid  texts  do  plainly 
allude  to  homicide,  merely  cafual ;  and  which  is"  clearly  fp 
exprefled  in  the  forefaid  texts  of  Exodus,  and  alfo  in  the  other 
text  in  Numbers,  where  the  cafe  is  fcated  of  killing  by  throw- 
ing a  ftone,  feeing  him  not,  which  can  never  apply  to  the 
cafe  of  intentional  homicide. 

And  that  the  benefit  of  thofe  cities  of  refuge  was  only  given 
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to  thofe  who  committed  homicide  merely  cafuaJ,  or  by  mis- 
fortune, without  any  intention  to  kill,  is  ftill  more  clear  from 
Deuteronomy,  cap.  ig.  ver.  4  and  5.  U  And  this  is  the 
cafe  of  the  flayer  which  mall  flee  thither,  that  he  may  live  ; 
whofo  killeth  his  neighbour  ignorantly,  whom  he  hated  not 
in  time  paft;  as  when  a  man  goeth  into  the  wood  with  his 
neighbour  to  hew  wood  ;  and  his  hand  fetcheth  a  ftroke  with 
the  ax  to  cut  down  the  tree,  and  the  head  flippeth  from  the 
helve,  and  lighteth  upon  his  neighbour  that  he  die,  he  (hall 
flee  into  one  of  thefe  cities,  and  live." 

The  example  here  given,  for  illuftrating  the  text,  proves, 
in  the  cleareft  manner,  that  thofe  only  who  committed  homi- 
cide purely  cafual,  were  entitled  to  the  benefit  of  the  cities  of 
refuge. 

Nor  is  it  of  any  moment,  what  was  obferved  on  the  other 
fide,  that  it  was  abfurd  to  fuppofe  that  an  innocent  perfon 
ihould  be  obliged  to  $y  into  a  city  of  refuge.  The  reafon 
thereof  is  explained  in  the  fubfequent  verfe ;  u  Left  the 
avenger  of  the  blood  purfue  the  flayer  while  his  heart  is  hot, 
and  overtake  him."  The  Jews  were  prone  to  revenge,  and, 
therefore,  the  fan&ity  of  thefe  cities  of  refuge  was  confidered 
as  neceflary  for  protecting  the  perfon  who  had  fried  blood  from 
the  refentment  of  the  friends  of  the  perfon  killed. 

The  pannel,  in  the  next  place;  endeavoured  to  mow,  that, 
in  the  civil  law,  a  diftinclion  was  eftabliflied  betwixt  homi- 
cide flowing  from  premeditated  malice,  and  that  committed 
on  fuddenty,  and  that  the  latter  was  not  punifhed  capitally  5 
but  the  purfuers,  after  making  all  the  fearches  they  can  into 
that  law,  cannot  difcover  that  there  is  the  leaft  foundation 
for  the  diftindtion  ;  on  the  contrary,  whoever  committed  ho- 
micide dolo  malo,  whether  deliberately,  and  upon  forethought, 
or  of  fuddenty,  was  to  be  punifhed  lege  Cornelia  de  Jicariis. — • 
Dolus  malus  is,  by  the  law  of  every  country  undoubtedly  efTen~ 
tial  to  conftitute  the  crime  of  murder  ;  but  it  was  fufEeient, 
by  the  Roman  law,  as  well  as  by  the  laws  of  every  other 
country  known  to  the  purfuers,  that  the  intention  tq  kill, 
antecedit  iclum^  licet  non  congrejfum. 

Intention,  or  the  acl  of  the  mind,  can  only  be  known  from 
external  circumftances  ;  and  fo  the  general  rule  laid  down 
in  the  civil  law  was,  that  if  the  perfon  killing  ftruck  with  a 
mortal  weapon,  and  death  followed,  he  wasjuftly  held  as  a 
murderer.  "  Si  gladium  ftrinxerit,  et  in  eo  percufTerit,  indu» 
bitate  occidendi  animo  id  eum  admififle,  /.  1.  §  3.^  ad  legem 
Corneliam  de ficar'm"  Here  the  law  does  not  require,  that 
premeditated  malice  fhould  be  proved  ;  but  where  death  hap- 
pens, by  a  wound  given  with  a  lethal  weapon,  the  law  has 
laid  it  down,  that  it  is  to  be  prefumed  that  it  was  done  with 
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a  felonious  intention  ;  and,  as  therefore,  it  mull  be  con- 
ftruc~ted  as  voluntary  Daughter,  done  dedita  opera>  the  aelor 
ought  to  be  puniihed  capitally  ;  and  it  was  lunicient  that 
the  ftroke  was  given  with  a  murderous  intention,  although 
that  intention  did  not  take  its  rife  from  premeditated  ma- 
lice. 

This  doftrine  is  accordingly  clearly  laid  down  by  Voet.  ad 
hg.  Corn,  de  ficarii^  §  9.  circa  med.  After  fetting  forth,  that 
the  hufband  who  killed  his  wife  found  in  the  a£t  of  adultery, 
was  not  to  be  punifhed  capitally,  he  proceeds  in  thefe  words : 
"  Cumque  hoc  ita  in  marito,  per  graviffimam  adulterii  inju- 
nam  concitato,  jure  fmgulari  conftitutum  fit,  aut  fubito  at  que 
fpontaneo  irse  impetu  concitatos,  aut  injuria  leviore  ad  irarn 
commotos,  atque  ita  adverfarium  occidentes,  porrigendum  nori 
eft  3  fed  potius  ad  ordinariam  hi  legis  Corneliae  poenam  revo- 
candi  forent.  Licet  enim  diftincla  haec  fint,  impetu  et  pro- 
pofito  delinquere,  non  tamen  ideo  illi  qui  impetu  delinquunt, 
extra  dolum  funt;  quod  uti  probatum  antea  de  iis  qui  per 
ebrietatem  peccarunt.  Ita  etiam  in  illis,  qui  iracundix  calore 
Ibmulati,  caedem  perpetrarunt,  verum  eft,  dum  et  in  ira,  ne- 
que  judicium,  neque  afienfus  animi,  neque  voluptas,  deeft." 

Your  lordfhips  will  likeways  obferve,  from  a  pa flage  former- 
ly recited  from  the  fame  learned  author,  that  no  provocation 
by  words  is  fufficient  to  excufe  a  tcena  ordinaria  3  and  it  is 
extremely  plain  that  homicide  committed  upon  fuch  provoca- 
tion is  underftood  to  proceed  from  a  fudden  heat  of  paflion, 
and  not  from  premeditated  malice. 

The  /.  1,  §  Z'  ff-  °d  ^e£'  Corn,  de  Jicarlls^  was  appealed  to  on 
behalf  of  the  pannel.  It  is  in  the  following  words  :  "  Divus 
Hadrianus  relcripfit,  eum  qui  hominem  occidit  ft  non  occi- 
dendi  animo  hoc  adrnifit  abioivi  poffe ;  et  qui  hominem  nan 
occidit,  fed  vulneravit  aut  cccidat  pro  homicida  damnandum 
et  ex  reconftituendum  hoc,  nam  ii  gladium  ftr'nxerit,  et  in 
eo  percuflerit,  indubitate  occidendi  animo  id  eum  admififle- 
£ed  ii  clavi  percuflet,  aut  cucuma  in  rixa  quamvis  ferro  per- 
cuflerit, tamen  non  occidendi  animo,  leniendam  pcenam  ejus, 
qui  in  rixa  cafu  magis  quam  voluntate  homicidium.  admilit" 
And  they  further  appealed  to  /.  i.  cod.  dicl.  tit.  which  is  in  the 
following  words:  "  Frater  vefter  recYius  fecerit,  fi  fe  praefidi 
provincise  obtulerit,  qui  fi  probaverit  non  occidendi  animo 
hominem  a  fe  percuftum  efle,  rem'tlTa  homicidii  poena,  fecun- 
dum  difciplinam  militarem  fententiam  proferet.  Crimen  enim 
contrahitur,  .fi  et  voluntas  nofcendi  intercedat,  caeterum  ea 
qua:  ex  improvifo  cafu  potius  quam  fraude  accidunt,  fatople- 
rumque  non  noxe  imputantur." 

But  it  is,  wiih  fubmiflion,  inconceivable  how  the  pannel  can 
expe£fc  to  receive  any  aid  from  thefe  authorities  :  on  the  con- 
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trary,  when  they  are  duly  confidered,  they  eitabliih  the  very 
doctrine  which  the  purfuers  are  endeavouring  to  maintain.  ' 
Your  lordfliips  will  obferve,  that  the  ideas  of  the  Jewifti  law, 
above  ftated,  are  here  ?>dopted.  Where  the  perfon  killing, 
itruck  with  a  weapon  from  which  he  bad  no  reafon  to  appre- 
hend that  death  would  follow,  and  where  no  previous  enmity 
betwixt  the  parties  did  appear,  or  could  be  alledged,  fo  that, 
jpon  the  whole,  no  intention  to  kill  could  be  prefumed,  the 
aw  hath  faid,  that  in  fuch  cafes  the  punifhment  ought  to  be 
nitigated ;  but  then  the  very  fame  law  hath  faid,  that  where 
;he  perfon  ftruek  with  a  lethal  weapon,  malice  and  intention 
10  kill  muff,  unqueflionably  be  prefumed,  "  fi  gladio  pereuf- 
ferit,  indubitate  occidendi  animo  id  eurn  admififfe."  And  as 
in  this  cafe  the  pannel  killed  the  earl  by  pouring  a  loaded 
mufoet  into  his  bowels,  it  is  impollible  to  doubt,  and  the  law 
does  prefume,  that  it  was  done  with  the  felonious  intention 
of  bereaving  the  earl  of  his  life  ;  and,  of  confequence,  nothing 
lefs  than  a  capital  punifhment  can,  with  any  fhew  of  reafon 
or  juftice,  be  inflicted  upon  him. 

The  purfuers  fhall  not  trouble  your  lord/hips  with  funning 
over  any  of  the  other  authorities  that  were  ftated  for  the  pan- 
nel upon  this  point.  What  has  been  faid  affords  a  fufficient 
^nfwer  to  all  and  each  of  them.  They  only  refpeCt  the  cafe 
where  homicide  is  committed  in  a  fray;  and  where*  from  the 
weapons  that  were  ufed,  and  the  circumftances  of  the  cafe, 
it  does  not  appear  that  the  party  had  an  intention  to  kill  ; 
the  very  contrary  of  which  was  clearly  the  cafe  of  this 
pannel. 

With  refpecf.  to  the  law  of  England,  after  what  has  been 
already  faid  upon  another  branch  of  the  defence,  it  will  be 
anneceffary  to  trouble  your  lordfhips  with  much  more  upon 
t.  The  purfuers  apprehend,  that  the  law  of  England  is 
:learly  againft  the  pannel  upon  this  point;  and  that,  were  he 
:o  be  tried  in  England,  and  the  indictment  proved  againft  him, 
;ie  would  be  found  guilty  of  murder,  and  punifiied  with  the 
)ains  of  death. 

The  law  of  England  has  fo  far  interpofed  in  favour  of 
luman  frailty,  that  where  a  perfon,  in  a  fudden  tranfport  of 
pafiiou,  upon  jufr  provocation  received,  kills  his  neighbour, 
:he  fame,  is  differenced  from  murder,  and  is  only  to  be  pu- 
nifhed  as  man-flaughter.  But  your  lordfhips  will  obferve, 
:hat  taking  the  iacls  even  as  {rated  by  the  pannel,  he  cannot 
DofTibly  bring  himfelf  under  that  predicament.  It  from  thence 
ippears,  that  it  was  not  in  the  heat  of  paflion,  and  in  refent- 
nent  of  provocation  given,  that  the  earl  was  killed  ;  but,  on 
:he  contrary,  it  does  appear,  that  the  pannel  was  perfectly 
matter  of  himfelf  upon  the  occafion  j  that  he  accordingly,  for 
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fome  time,  refed  from  the  earl  with  the  mufquet  prefented, 
and  ready  "to  he  difcharged  *  and  that  it  was  upon  the  earFs 
approaching  near  t©  him,  that  the  pannel  killed  him,  in  profe* 
cution  of  a  ,dete  inined  puYpofe  and  refolution,  upon  no  ac* 
count  to  #uit  his  gun.  It  is  a  que&ion  .toft  hy  the  writers 
tupfon  the  Jaw  of  England,  what  time  may  'fee  prefumed  fuf- 
ficient  for  a  man  to  cool*  fo  as  to  render  the  crime  wilfui 
and  intentional  murder;  but  there  is  no  room  for  that  quef- 
tfon  here*  as  it  is  clear  from  the  pannel's  own  ftiowing,  that 
he  Was  never  heated  ;  that  he  was  all  along  perfeclly  maftec 
of  hirnfelf,  and  that  the  a&  he  committed  "was  not  the  refult 
of  his  being  overcome  by  a  fudden  guft  of  paffion  ;  but  that 
It  was  truly  the  refult  of  a  fixed$  determined,  and  deliberate 
pufpofe.  Every  cafe  muft  be  determined  upon  its  own  drcum- 
flances ;  and  it  is  humbly  fubmitted,  if  the  circumftances  above 
noticed,  all  arifuig  from  the  pannel's  own  ftate  .of  the  fa£rs,are 
fiot  fuiHeient  to  bring  the  crime  according  to  the  ideas  of  the 
Jaw  of  England,  under  the  denomination  of  wilful  murder. 

But*  29.  your  lordftiips  will  obferve,  that,  independent  of 
thefe  eonfiderations,  ati  eflentia!  ingredient  is  faere  warning* 
in  order  to  render  the  crime  manflaughter.  'The  only  pro- 
Vocation  the  pannel  is  alledged  to  have  received,  was  merely 
verbal ;  the  earl  was  all  the  time  unarmed,  and  never  touched 
the  pannel's  perfon. 

This  circumftance  done  is,  by  the  law  of  England,  fuf- 
ficient  to  render  this  crime  murder,  and  not  manflaughter. 
if  the  earl  had  made  an  actual  aflault  upon  the  pannel 's  perfon, 
■and -if  a  tuilzie  had  thereupon  enfued,  and  the  earl  had  beeij. 
billed,  there  might  have  been  a  pretence  for  pleading,  that 
the  panne],  oy  the  law  of  England,  would  only  have  been 
guilty  of  manfla ugh ter>    But  it  appears  from  the  authority 
of  Mr.  Juftice  Fofter,  Blackftone,  and  -Hawkins,  ftated  in 
a  former  part  of  this  information,  that  no  verbal  injury,  how 
grievous  fosver,  is  fufficient  to  free  the  party  killing  from  the 
guil  t  of  murder,  if  the  death  was  eecafioned  by  a  leth  al  wea^ 
pon.    If  the  per  ton  provoked  by  a  verbal  inj  ury  fhould,  in 
return  thereof,  lave  ftruck  with  a  weapon  not  likely  to  kill? 
an  intention  to       could  not  neceiTarily  from  thenco  be  in- 
ferred.^ and  the  killing  in  fuch  cafe  might  he  ruled  man- 
daughter  only.    The  'law  of  England,  in  this  particular^ 
feems  to  be  founded  upon  the  very  fame  ideas  with  ihkt  of 
<iht  jews  and  of  the  Romans,  already  mentioned.  But, 
where  the  wound  is  given  with  a  lethal  weapon,  as  in  this 
^fe  with  a  gun,  which  muft  necefiarily  prefume  ah  intention 
to  kill,  the  cafe,  by  the  law  of  England,  would  be  ruled 
murder,  'becaufe  no' verbal  provocation  whatever  is  fufficient 
to  -tVee  the  party  from  the  guilt  ,cf  murder  j  and  fo  where, 
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upon  a  verbal  provocation,  homicide  happens,  and  where 
the  killing  appears  clearly  to  have  been  intentional,  the  law 
in  fuch  cafes  rules  it  to  be  murder. 

Sundry  cafes  might  be  ftated  from  the  law  of  England,  for 
illuftrating  the  difference  betwixt  murder  and  manflaughter^ 
but  it  will  be  unneceffary  to  trouble  your  lordfhips  with  any 
of  thefe  in  the  prefent  cafe.  The  general  principles  above 
laid  down  are  uncontroverted,  and  are  clearly  fufficient  for 
determining  the  prefent  queftion. 

It  was,  in  the  laft  place,  maintained  upon  the  part  of  the 
pannel,  that  the  diftinclion  already  ftated  betwixt  murder 
committed  upon  forethought,  and  homicide  committed  upon 
fuddenty,  took  place  in  the  law  of  Scotland  5  that  the  for- 
mer only  was  capital,  but  that  the  latter,  as  being  only  homi- 
cidiiim  culpofum,  was  to  be  punifhed  arbitrarily ;  and  that,  as 
this  diftinc~tion  took  place  in  the  old  law  of  Scotland,  fo  it 
was  not  taken  away  by  the  ftatute  1661. 

But  the  purfuers  humbly  apprehend,  that  this  diftindHon 
is  not  founded  in  the  law  of  Scotland  }  that,  at  no  period, 
wilful  homicide,  though  committed  without  forethought,  fe- 
lony, and  premeditation,  was  punifhed  arbitrarily ;  and  that 
if  ever  the  law  ftood  otherwife,  it  was  clearly  fo  far  altered 
by  the  ftatute  1661. 

With  refpeft  to  the  firft  point,  it  appears  from  fundry  of 
our  old  ftatutes,  that  wilful  and  intentional  homicide  was  at 
all  times  punifhed  with  death,  without  diftinclion.  By  chap, 
3.  \Jl ftatute  of  Robert  I.  intituled,  4C  Men  condemned  to  the 
death  fhould  not  be  redeemed,"  it  is  ftatute  and  ordained, 
v<  Gif  any  man,  in  any  time  coming  or  bygane,  what  con- 
dition or  eftate  he  be,  is  convict  or  attainted  of  llaughter, 
reif,  or  of  any  other  crime  touching  life  and  limb,  common 
juftice  {hall  be  done  upon  him,  without  any  ranfom,  faving 
the  king's  power,  and  alfo  the  liberties,  fpecially  given  and 
granted  by  the  king  that  now  is,  and  his  predeceffors,  to  the 
kirk  and  kirkmen,  and  other  lords." 

Here  daughter  in  general  is  mentioned,  and  juftice  was  to 
be  done  upon  the  perfon  convicted  or  attainted  of  it ;  and 
the  punifhment  by  the  title  was  plainly  death,  fo  that  by  the 
law  of  Scotland,  daughter  in  general  was  capital,  without 
dfftinction. 

By  chap.  43.  of  the Jlatute  of  king  Robert  III.  it  it  ftatute, 
*c  That  nae  man  ufe  any  deftruclion,  hairfhips,  burning, 
reif,  /laughter  in  time  to  come,  under  the  pain  of  tinfel  of 
life  and  goods  moveable/' 

Here  the  pain  of  death  is  likewife  declared  to  be  the  pu- 
nifhment of  daughter  in  general,  without  diftinction.  And 
in  the  immediate  fubfequent  chapter,  the  fheriff  was  to  take 
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diligent  inquifition  of  deftroyers  of  the  country,  or  fuch  as 
had  deftroyed  the  king'slieges  with  heirchippis,  flaughter,  cjf& 
and  was  to  take  bail  from  them,  if  arrefted,  to  compear  at  the 
nixt  juftice  Aire ;  and,  if  bail  was  not  given,  the  (her iff  was 
to  put  him  to  the  knowledge  of  an  afiize;  and  gif  he  be  taint 
with  the  afiize  for  Tick  an  treflpaflbn,  he  fhall  be  condemned 
to  death.  7'his  can  only  relate  to  man-flaughter,  and  not 
to  murder,  upon  forethought  felony,  which  was  one  of  the 
pleas  of  the  crown  to  be  tried  only  before  the  king's  jufticiar, 
whereas  flaughter  might  be  tried  by  the  {heriff,  where  there 
was  a  certain  accufer,  as  appears  from  book  I.  of  the  Majejiy> 
cap.  i.  §  8. 

In  like  manner,  the  cap.  2d.  of  the  ftatutes  of  Alexander 
XL  does  plainly  prefuppofe,  that  flaughter,  without  diftinc- 
tion,  was  capital ;  and,  accordingly,  Skene,  in  his  Treatife 
of  Crimes,  tit.  2.  cap.  6.  a  book  of  the  higheft  authority, 
lays  it  down,  "  That  manflaughter,  committed  voluntarily, 
be  forethought  felony,  or  cafually  by  chaude  melle,  generally 
is  punifhed  by  death,  and  confifcation  of  the  moveable  goods 
pertaining  to  the  trefpafler  ;  fo  that  the  girth  or  fancluary  is 
nae  refuge  to  him  who  commits  flaughter  be  forethought  fe- 
lony ;  but  he  fhould  be  delivered  to  the  judge-ordinary,  to 
underlie  the  law." 

Here  it  is  plainly  laid  down,  that  manflaughter,  whether 
committed  by  forethought  felony,  or  on  fuddenty,  is  pu- 
nifhed  with  the  pains  of  death  ;  with  this  difference,  that 
the  girth  or  fancluary  was  no  refuge  to  him  who  commits 
flaughter  by  forethought  felony,  but  he  was  to  be  delivered 
to  the  judge-ordinary  to  underlie  the  law  ;  which  is  exprefly 
enjoined  by  ac"t  23,  parliament  4  James  V.  whereby  mailers 
of  the  girth  are  ordained  to  deliver  up  to  juftice,  to  underlie 
the  law  for  their  crime,  fuch  perfons  as  are  guilty  of  murder, 
upon  forethought  felony. 

It  was  upon  this  ftatute,  and  others  to  the  fame  purpofe, 
that  the  counfel  for  the  pannel  endeavoured  to  eftablifh  a  dif- 
tin£tion  betwixt  manflaughter  upon  forethought  felony,  and 
fuch  as  was  committed  on  fuddenty.  They  contended, 
That,  as  the  matters  of  the  girth  were  directed  and  ordained 
to  deliver  up  to  juftice  fuch  only  as  were  guilty  of  murder 
upon  forethought  felony,  that  therefore  homicide,  committed 
on  fuddenty,  was  not  capital. 

But  the  purfuers  do  humbly  beg  leave  to  maintain,  that 
the  conclusion  does  by  no  means  follow  from  the  premilTes ; 
for  although  murder,  in  every  degree,  does  juftly  merit  the 
pains  of  death,  yet  murder,  as  well  as  other  crimes,  does 
admit  of  different  degrees  of  aggravation  ;  and  indeed  there 
can  be  no  doubt,  that  the  man  who  cooly  and  deliberately 
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jtfeditaris1  the  death  bf  his  neighbour,  and  executes  his  pttN 
pbfe  accordingly;  is  more  criminal  in  the  fight  of  God;  than 
ttie  perfori  who,  in  a  fudden  ftart  of  paflion^  puts  firs'  rieigH- 
boar  to  death  ;  and;  therefore,  all  that  is  proved  by  thofe 
ftatutes  is  no  more  than  this,  that  thofe  who  were  guilty  of 
murder,  fo  aggravated,  were  not  entitled  to  the  benefit  of  the 
&nclua.y,  but  the  matters  and  keepers  thereof  were  bound  td 
deliver  them  up'  to  juftice  *  whereas  thofe  who  were  only 
guilty  of  murder  upon  fuddenty  were  entitled  to  the  benefit 
Of  the  fanctuaTy;  and  could  ribt  Be  delivered  up. 

And  it  will  by  no  means  from  thence  follow,  that,  becaufe 
the  girth  or  fancluary  was  &  protection  to  them  from  piinifh- 
rnent,;  that  therefore,  if  {hey  did  not  refort  to  the  fan&uary, 
tliey  were  not  pumfhable;  br  that  the  pains  of  death  were 
not  to  be  inflicted,  in  cafe  they  were  apprehended  arid  con- 
victed, before  retiring  to  the  fdrictuary.  The  counfel  fair 
the  panel  adduced  no  authority  to  prove  this ;  and  yet,  urr- 
lefs  they  prove  this,  they  plainly  prove  nothing.  There 
fio  mcohfiftency  in  fuppofing  that  a  crime  ftibuld  be  capital, 
arid  at  the  fame  time"  fchef e  ihould.be  a  fancluary  which  af- 
forded the  guilty  perfori  £t  protection  againft  purViffimerir. ; 
vand?  indeed,  it  clearly  appears  from  cap.  6.  bf  fhe  ftatute^ 
of*  Alexander  il.  That  criminals  who  refbrted  to,  arid  took 
farietUary  in,  churches-,  had  pfritectibri;  UiodgK  their  crirhei 
ivere  Capita).  It  U  there  ftatute;  u  Anent  thieves  ini  riefers, 
W6  W  to  haty  kirk,  that,  gtf  any  of  th  em,  moved  with 
i-epentailce,  cSnfcfles  there  that  he  has  heavily  firthed,  and, 
for  the  love  of  God;  is  come  to  the  houfe  of  God  for  fafety 
br"  himfelf,  He  /hall  have  peace  in  this1  mariner,  that  is^  that 
Re  fiaH  'tiDt  tyhh  life  tier  l'mb%  but  what  he  hath  taken  frae  any 
man  he  flial'l  reflore  fae  meiklc  tb  liimj  and  {hall  fatisfy  the 
king,  according  to  the  law  of  the  country,  and*  fua  IHall 
fw'ear,  upon  the  holy  evangil;  that  thereafter  he  fall  never 
commit  reif  nor  theft.''  AriB,  ]ri  the  1  ait  paragraph  fcjf  that 
fcliapter,  it  is  fa  id,  St  Mairbvfef,  mixn-'jlayft^  traitors  to  theii* 
itiafcrs,  and  they  who  are  challenged  bf  murder  bf  treafon* 
fall  Be  lawfully  accuTed  thereanent,  ?.nd  gif  they;  in  manner 
fore  (aid,  fly  to  the  kirlc,  the  law  ator'eTaid  fall  be  kept  and 
bbferved  to  them." 

It  is  from  this  ftatute  plain;  that  trie  girth  or  fancluary 
was  a  prbteelioii  to  criminals  who  had  committed  the  m.oft 
atrocious  crimes,  and  fuch  which  were  clearly  punifhed  Ca- 
pitally. There  can  be  no  doubt,  that  thofe  guilty  of  murder 
or  treafon  were,  at  the  period  of  the  forefaid  itature,  liable  to 
"fcc  puni&eu4  capi'tajly,  if  they  did  not  fly  to  holy  kirks  ;  and 
therefore,  although  by  fubfequent  ftatutesj  thofe  guilty  iof 
iggrav^icd  murder,  viz.  fuch  as  was  committed  upon  fore- 
thought 


t  ipi  J 

thought  felony,  were  deprived  of  the  benefit  of  the  fan&uary, 
iret  all  Other  crimes  remained  upon  their  former  footing. 
What  were  capital  before,  remained  capital  ftill,  and  fuch 
as  were  guilty  thereof,  if  they  did  not  fly  to  the  fancluary, 
could  be  capitally  punifhed.  And  accordingly  Sir  George 
Mackenzie,  in  his  obfervations  upon  act  90,  pari.  6  James  I. 
exprefly  Jays  it  down,  "  That  murder,  though  committed 
without  forethought  felony,  is  punifhable  by  death,  except 
it  was  either  caTual  or  in  felf-dcfence,  and  then  it  is  called 
properly  homicide,  or  manslaughter." 

l  But  it  is  Unneceflary  to  make  any  further  enquiry  how  the 
4aw  oF  Scotland  ftood  in  this  particular  in  ancient  times,  be- 
caufe^  with  fubmiffion,  it  cannot  admit  of  a  doubt,  that 
fince  the  166 1$  {he  committers  of  Wilful  homicide  are  liable4 
to  &  capital  punifliment,  without  diftinclion,  whether  it  was 
committed  upon  forethought  or  upon  fuddenty. 

The  act  22  pari*  1661,  "  For  remOvjng  of  all  queitiori 
and  doubt  that  may  arife  hereafter  in  criminal  purfuits  fot 
flaughter,  ftatutes  and  ordains,  that  the  cafes  of  homicide 
after  following,  viz.  cafual  homicide,  homicide  on  lawful 
defence,  and  homicide  committed  upon  thieves  and  robbers, 
breaking  houfes  in  the  night*  or  in  cafe  of  homicide,  the 
time  of  mafterful  depredation,  or  in  the  purfuit  of  denounced 
or  declared  rebels  for  capital  crimes,  or  of  fuch  whd  aflift 
and  defend  the  rebels,  and  mafterful  depredators  by  arms  l9 
and  by  force  oppofe  the  purfuit  and  apprehending  of  them, 
which  (hall  happen  to  fall  out  in  time  coming,  nor  any  OF 
them  (hall  not  be  punifhed  by  death  ;  and  that  notwithftand- 
ing  of  any  laws  and  acts  of  parliaments,  or  any  practique 
made  heretofore,  or  obferved  in  punifhing  of  (laughter.  But 
that  the  man -flayer,  in  any  of  the  cafes  aforefaid,  be  aiToil- 
zied  from  any  criminal  purfuit  purfued  againll:  him,  for  his 
life  for  the  laid  flaughter,  before  any  judge  criminal  withiri 
this  kingdom  ;  providing  always,  that  in  the  cafe  of  homi- 
cide cafual,  and  of  homicide  in  defence,  notwithftariding 
that  the  flayer  is  by  this  act  free  from  capital  punifhment, 
yet  it  fhall  be  leifome  to  the  criminal  judge,  with  advice  of 
the  council,  to  fine  him  in  his  means*  to  the  ufe  of  the 
defunct's  wife  and  bairns,  or  nearer!  of  kin,  or  to  imprifort 
him." 

One  of  the  pannel's  learned  counfel  was  pleafed  to  obferve, 
that  the  word  cafual,  which  occurs  in  this  llatute  was  hot  an 
EngHfh  word,  that  it  was  to  be  found  in  noEnglifh  di£tionary, 
and  by  giving  it  a  Latin  derivation,  he  endeavoured  to  mow, 
that  it  was  broad  enough  to  comprehend  the  cafe  of  wilful  ho- 
ipicide,  committed  without  forethought  felony. 

The 
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The  purfuers  fhall  not  trouble  your  lordftiips  with  follow- 
ing the  panneFs  learned  counfel  in  his  many  ingenious  criti- 
cisms. It  is  fufficient  to  fay,  that  the  word  cafual  is  well 
known  in  the  language  of  the  law  of  Scotland,  and  muft 
have  been  underftood  by  the  legislature  when  ufed  in  the 
aforefaid  ftatute ;  and  that  it  is  equally  well  known  in  the 
language  of  our  neighbouring  country,  appears  from  moft 
of  the  Englifh  dictionaries,  and  particularly  Johnfon's ; 
and,  therefore,  the  criticifms  built  upon  this  capital  miftake 
muft  all  fall  to  the  ground.  The  purfuers  fhall  not  enter  into 
a  critical  examination  of  the  derivation  of  the  word  cafual.  It 
is  a  word  perfectly  well  underftood ;  and  cafual  homicide,  in 
their  apprehenfion,  carries  along  with  it  a  rery  different 
meaning  from  homicide  wilfully  and  felonioufly  committed, 
though  not  proceeding  from  malice  long  premeditated. 

It  was  further  obferved  upon  this  aft,  with  regard  to  cafual 
murder,  that  having  been  firft  patted  during  the  ufurpation, 
in  the  parliament  1649,  and  another  act  having  been  made 
the  fame  day,  declaring  that  there  fhould  be  no  remifHons  in 
capital  crimes,  it  could  not  be  fuppofed  that  murder  upon 
fuddenty,  without  premeditated  malice,  was  underftood  to  be 
a  capital  crime,  and  unpardonable ;  from  which  it  was  in- 
ferred, that  when  the  fame  ftatute  was  re-enacted  in  the  year 
l66f ,  it  could  not  be  intended  that  this  crime  fhould  be  ca- 
pital. But  this  argument  is  extremely  inconclufive  ;  for  al- 
though it  was  thought  proper  during  the  ufurpation,  to  pafs 
an  act  declaring  capital  crimes  unpardonable,  yet  it  was  not 
thereby  intended  to  alter  the  general  nature  of  crimes,  or  to 
make  thofe  not  capital  which  formerly  were  fo. — The  act  ex- 
tends to  all  capital  crimes  whatever,  many  of  which  were  at- 
tended with  a  much  lefs  degree  of  guilt  than  wilful  murder, 
tho'  committed  upon  fuddenty  ;  for  example,  theft,  robbery, 
hamefucken,  &c.  So  that  the  argument  goes  a  great  way  too 
far,  in  fuppofmg  that  no  crime  lefs  than  murder,  upon  fore- 
thought felony,  was  underftood  to  be  capital  and  unpardon- 
able :  and  befides,  as  the  act:  here  founded  on  was  not  renew-* 
ed  after  the  Reftoration,  it  is  now  cut  of  the  queftion. 

It  was  further  faid  for  the  pannel,  that  though,  in  the  cafes 
mentioned  in  the  ftatute,  the  law  ordained  homicide  not  to 
be  capital,  yet  it  is  neither  faid,  nor  fuppofed  that  the  former 
Jaw,  whereby  p>annels  were  intitled  to  plead  againft  a  capital 
punifhment,  was  thereby  abrogated  ;  and  that  fundry  cafes 
might  be  ftated  which  did  not  fall  directly  under  the  exceptions 
mentioned  in  the  ftatute,  and  where  yet  it  could  not  be  difput- 
f.d  that  a  capital  punifhment  would  not  fall  to  be  inflicted.- 
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The  purfuers  have  no  occafion  in  this  cafe  to  plead,  that 
perfons  guilty  of  wilful  homicide  committed  without  fore- 
thought felony,  were  by  this  ftatute  deprived  of  a  defence 
which  was  competent  to  them  before  the  ftatute  was  made  ; 
they  do  apprehend  that  fuch  homicide  was  punifhed  capitally 
before  the  ftatute,  as  well  as  after  it.  At  the  fame  time,  if  the 
law  had  ftood  otherways,  it  canot  well  be  doubted,  that  upon 
a  found  conftruclion  of  the  ftatute,  fuch  homicide  would 
thereafter  have  fallen  to  be  punifhed  capitally ;  for  when  the 
declared  intention  of  the  ftatute  was  to  remove  all  doubts  and 
queftions  that  might  thereafter  arife  concerning  purfuits  for 
Jlaughter ;  and  when  in  removing  thefe  doubts,  it  makes  parti- 
cular mention  of  homicide  in  lawful  defence,  and  homicide 
committed  upon  thieves  and  robbers,  or  in  the  time  of  mafter- 
ful  depredations,  &c.  as  not  liable  to  a  capital  puniftiment,  it 
is,  with  fubmiftxon,  impoflible  to  fuppofe,  that  if  the  legifla- 
ture had  meant  and  intended  that  wilful  and  intentional  ho- 
micide committed  on  fuddenty  was  not  to  be  punifhed  capi- 
tally, it  would  not  have  been  particularly  mentioned.    It  can 
never  be  imagined,  that  when  the  legiflature,  for  the  purpofe 
of  removing  all  doubts  and  queftions,  was  anxioufly  enume- 
rating a  variety  of  cafes  where  death  was  not  to  be  inflict- 
ed, that  they  would  have  omitted  a  cafe  which  the  pannel 
himfelf  muft  admit  was  a  hundred  times  more  doubtful  than 
any  of  thefe  particularly  mentioned.    It  would  be,  with  fub- 
miflion,  abfurd  to  fuppofe,  that  the  legiflature  would  have  en- 
acted in  the  cafes  that  were  more  clear,  and  have  left  the  moft 
difficult  of  them  in  the  dark  ;  as  furely  the  greateft  advocates 
for  flaughter  on  fuddenty,  muft  admit,  that  it  is'much  more 
culpable  than  any  of  the  other  fpecies  of  homicide  mentioned 
in  the  ftatute. 

The  purfuers  ftiall  not  maintain,  that  the  ftatute  is  to  re- 
ceive fo  judaical  a  conftruclion,  as  that  every  other  homicide 
which  does  not  fall  direclly  within  the  ftricl:  letter  of  the  fta- 
tute, was  to  be  punifhed  capitally.  Other  cafes  might,  no 
doubt,  be  figured,  which,  though  they  do  not  fall  within  the 
words,  do  fall  within  the  fpirit  of  the  ftatute.  The  legifla- 
ture has  therein  made  an  enumeration  of  fundry  particu- 
lars, which  are  fufHcient  to  explain  the  nature  of  the  cafes 
which  do  not  fall  to  be  capitally  punifhed ;  and,  as  wilful 
and  intentional  homicide,  though  committed  on  fuddenty, 
is,  in  its  nature,  totally  different  from  all  and  each  of  the 
cafes  mentioned  in  the  ftatute,  the  purfuers  may  fairly  con- 
clude, that  upon  no  juft  conftruclion  of  the  ftatute,  this  cafe 
can  be  brought  under  either  the  words  or  fpirit  of  it. 

The 
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The  purfuers  {ball  now  proceed  to  ftate  a  few  cafes,  in  or-» 
der  to  (how  your  lordfhips,  that  the  law  of  Scotland  has  been 
under  flood  to  be  agreeable  to  what  has  been  maintained  or 
their  part,  and  that  before  and  after  the  ftatute  of  i66i» 

in  the  cafe  of  Bruce  4?«*ftf  Marfhall,  the  3d  of  April  imfa 
daughter  was  libelled,  and  he  was  condemned  upon*  his  own. 
judicial  confefliort,  from  which  it  appears  that  he  was  fo  far 
from  having  any  forethought^  that  he  fuffered  not  only  the 
greatefi  provocation  Iri  words.,  but  was  even  beat  with  hands 
;nd  feet  by  the  defuncl:,  while  he  was  on  the  ground  ;  but,  at 
lafr,  getting  up,  and  (as  the  confeiEon  bears)  bein|  overcome 
with  paflion,  he  drew  a  knife,  and  ffruck  nt  him  in  tW9  fob 
veral  places  of  his  body,  whereby  he  died  %  and  upon  this 
confeiEon,  where  there  was  a  fuddenty,  provocation,  and 
pafiioo,  be  was  brought  in  as  guilty,  and  condemned  fttf 
be  beheaded. 

In  the  cafe  of  Murray  contra  Qxzy,  iQth  June  J67R,  the 
lords  found  the  libej  relevant,  and  that  there  was  no  necefljty 
of  any  diftincl  probation  for  proving  precogitated  malice*  which 
clearly  /hews,  that  homicide,  though  not  upon  forethougbV 
was  capital. 

In  the  cafe  of  Aire?,  who  was  inoMcleJ  in  the  year  i£93>  §S0, 
the  murder  of  Agnes  Bain,  having  given  her  fome  ftrokes  on; 
the  fide  and  belly  with  his  foot,  by  which  jjie  fell  into  faint- 
ing-fits, and  immediately  died.  The  defence  was  great  pro- 
vocation and  calual  homicide.— Provocation,  in  as£ar  as  fhe 
threw  a  chamber-pot  in  his  face,  and  when  he  gave  her 
hard  words,  fhe  and  her  neighbour  fell  ,upon  him  and  beat 
him,  upon  which  he  gave  her  the  ftrokes  above-mentioned; 
and  in  that  trial  it  was  argued,  that  there  was  no  animus  occi- 
dendi\  no  previous  malice  nor  mortal  weapon  % -  and  the  ar- 
guments urged  in  defence  of  the  prefent  paruiel,  were  pleaded 
for  the  nannej  in  that  cafe  :  nevertheless,  the  lords  found  the 
libel  revelanr,  repelled  the  defences,  and,  upon  the  proof,  he* 
was  fentenced  to  die. 

In  the  year  1695,  George  Gumming,  writer  in  Edinburgh, 
was  indicated  for  the  crime  of  murder  or  manflaughter  of  Pa- 
trick Falconer.  The  defence  now  offered  for  the  panne],  up- 
on the  diftin6lion  between  forethought  and  chaude  melle% 
Was  there  pleaded  .;  neverthelefs  the  libel  was  found  relevant, 
and  the  jury  returned  a  verdict  guilty  of  manfavgbter*  Upon 
which  he  was  condemned  to  die. 

In  the  cafe  of  Hamilton  of  Green,  30th  Jurte  1716.  The 
pa nn el  offered  to  prove,  that  he  was  accidentally  at  the  houfe 
of  Thomas  Arkltj  of  whofe  murder  he  was  accufed,  upon 
2  the 


the  day  libelled,  with  fome  of  his  acquaintances,  and  had 
no  deadly  weapon  along  with  him  :  that  he  became  intoxi- 
cated to  a  great  degree,  and  having  left  the  houfe,  a»d  re- 
turned to  afk  for  the  flip  or  cover  of  the  (heath  of  a  fword, 
the  defunct  gave  him  moft  indecent,  injurious,  and  fcurrilou? 
language  ;  and,  perfifting  in  it,  the  pannel  pufhed,  or  (truck 
at  him  with  his  fword,  having  the  fcabbard  thereon,  which 
he  had  reafon  to  believe  had  a  crampet  upon  it  j  and,  be- 
ing frill  more  and  more  provoked,  by  repeated  injurious 
words,  to  protect  himfelf  from  farther  infolence,  which  he 
had  reafon  to  look  for,  the  pannel  ft  111  remaining  on  horfeback, 
the  defunct  rufhed  himfelr  upon  the  fword  :  and  this  circum- 
ftantiate  fact  was  offered  to  be  proved  ;  neverthelefs,  the  libel 
was  found  relevant,  and  the  panneFs  whole  defences  repelled  ; 
and,  upon,  the  proof,  he  was  fentenced  to  have  his  head  fe- 
vered from  his  body,  and  was  accordingly  beheaded. 

In  the  cafe  of  Thomas  Rofs  and  Jeffrey  Roberts,  20th 
July  1716,  it  was  urged  for  the  pannels,  That,  being  recruits, 
Jately  come  from  England  to  Scotland,  and  not  knowing  the 
way,  they  afked  the  defunct  the  road  to  Edinburgh,  who 
refuiing  to  fhow  it,  and  one  of  the  pannels  expostulating  with 
him,  why  he  treated  a  ftranger  fo,  that  came  to  ferve  the 
king  ?  he  uttered  very  difrefpectful  words,  with  refpeet  to 
his  majefty  ;  and-one  of.the  pannels  having  called  him  villain, 
for  fuch  opprobrious  exprefjions,  he  came  up  to  Rofs,  and, 
with  his  fift,  gave  him  a  blow  on  the  face,  and  then  pulled 
him  down  to  the  ground,  and  beat  him  with  a  great  flick,  to 
the  imminent  danger  of  his  life, "faying,  that  he  fhould  never  go 
alive  out  of  his  hands ;  and  Roberts  having  come  to  his  af- 
iiftance,  and  refcued  him  a  little,  Rofs,  the  pannel,  gave  the 
defunct  a  wound  with  a  knife,  whereof  he  died.  Rofs  plead,, 
ed,  There  neither  was,  nor  could  be,  forethought  felony  or 
premeditated  malice  againfi  a  perfon  wbom  he  had  never  feen 
before :  that  it  was  committed  upon  fuddenty  :  that  he  had 
the  higheft  provocation,  both  verbal  and  real ;  neverthelefs, 
by  the  interlocutor,  Rofs,  the  pannel,  bis  giving  the  wound, 
was  found  relevant  to  infer  the  pain  of  death.,  And  the  de- 
fence from  provocation  by  words,  and  receiving  a  blow  on  the 
face,  being  pulled  down  to  the  ground,  and  beat,  with  a  great 
flick,  to  the  danger  of  his  life,  jointly  fuftained  relevant  to  re- 
itrict  the  libel  to  an  arbitrary  punifhmeht,  was  found  to  be 
elided  by  the  reply ;  that,  at  the  time  of  giving  the  wound  to 
the  defunct:,  the  defunct's  hands  were  held  by  Jeffrey  Robert.;., 
the  other  pannel.  From  this  it  is  evident,  that  flaughter,  upon 
fuddenty,  and  by  a  perfon  who  had  received  the  greateft  vcr- 
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bal,ano  even  real  injuries,  is,  by  that  interlocutor,  found  to 
be  capital. 

Many  other  cafes  might  be  mentioned  ;  but  thefe  are  fuf- 
ficient  to  fhow,  that  wilful  homicide^  by  the  law  of  Scot- 
land has  been  always  underftood  to  be  punifhable  with 
the  pains  of  death  ;  and  that  the  pains  of  death  have  uni- 
formly been  inflicted  upon  that  crime;  and  that,  whether  it 
was  committed  upon  fuddenty,  or  upon  forethought  felony. 

Certain  cafes  were  mentioned  on  behalf  of  the  pannel,  in  or- 
cjer  to  eftablifh  a  diftin£tion  betwixt  homicide,  committed 
on  fuddenty,  and  upon  forethought  felony  ;  and  to  prove, 
that  the  latter  only,  and  not  the  firft,  does,  by  the  law  of 
Scotland,  admit  of  a  capital  punifhment.  But,  when  thefe 
cafes  are  duly  confidered,  the  purfuers  are  humbly  perfuaded 
your  lordfnips  will  be  of  opinion,  that  they  do  by  no  means 
prove  what  is  intended  to  be  eftablifhed  by  them. 

The  firft  cafe  appealed  to,  was  that  of  "Elizabeth  Eiphin- 
#on,  and  his  majefty's  advocate,  againft  captain  William 
Bruce  of  Auchinbowie  in  the  year  1709.  Captain  Bruce  was 
there  indicted  for  the  murder  of  Charles  Elphinfton  of  Airth. 
They  had  been  together  at  my  lord  Fonefter's  houfe  at  Tor- 
woodhead,  — where  they  appeared  to  be  in  friend&ip  toge- 
ther;  but,  on  their  way  home,  a  quarrel  arofe  betwixt  them, 
and  IVIr.  Elphinfton  was  killed.  Sundry  defences  were  fta ted 
for  the  pannel  ;  and,  among  others,  be  pleaded  her  majeity's 
of  indemnity,  in  bar  of  the  profecuuon.  To  which  it 
was  anfwered,  That  wilful  murder  was  excepted  from  the 
Act  of  Indemnity,  and  therefore  it  could  not  avail  the  pannel. 

To  this  it  was  replied,  That  the  exception  in  the  A&  of 
Indemnity  did  only  refpe£i:  murder  done  upon  forethought 
and  premeditated  defign  ;  and  that,  although  the  indictment 
did  libel  in  general  terms  forethought  and  premeditation,  yet 
as  no  circumfUnces  were  c'ondefcended  upon,  from  whence 
the  fame  could  be  inferred,  it  could  only  be  confidered  as 
daughter  committed  on  fuddenty,  which  did  not  fall  under 
ihe  exception  of  the  Acl:  of  Indemnity.  And  the  court,  up- 
on advifmg  mutual  informations,  *'  fuftained  the  defence  of 
her  Majenys  molt  gracious  Acl  of  Indemnity,  proponed  for 
:the  faid  pannel,  relevant  to  elide  the  faid  libel,  and  therefore 
ceferted  the  diet  thereof  againft  him,  fmpikiier  difmilfed  him 
from  the  bar,  and  discharged  him  to  be  farther  troubled 
for  the  faid  crime  in  time  coming;." 

It  is  fubmitted,  if  this  caie  is"  at  all  to  the  purpofe.  It 
does  indeed  prove  that  your  lordfhip's  predecefiors  were  of 
opinion,  that  trie  'exception  in  the  Act  of  Indemnity  did  only 
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comprehend  the  cafe  of  murder  upon  premeditated  malice ; 
and  that,  in  the  cafe  libelled,  there  was  not  fufficient  cir- 
cumftances  condefcended  upon  to  bring  the  crime  charged 
under  that  denomination  ;  but  ic  will  by  no  means  from 
thence  follow,  that  the  court  was  in  that  cafe  of  opinion, 
that,  laying  afide  the  A6t  of  Indemnity,  the  crime  charged 
could  not  be  punifhed  capitally.  It  has  been  already  oblerv- 
ed,  that  although  murder,  in  every  degree,  deferves  the 
pains  of  death,  that  yet  the  crime  admits  of  different  de- 
grees of  aggravation  5  and  therefore  the  legiflature  might, 
with  great  propriety,  pardon  murders  committed  upon  a  Hid- 
den quarrel,  and,  at  the  fame  time,  not  pardon  fuch  as  were 
cooly  and  deliberately  meditated. 

The  next  cafe  mentioned  on  the  part  of  the  pannel,  was 
that  of  William  Hunt,  dragoon  in  Sir  Richard  Temple's  re- 
giment, who  was  indicted  for  the  murder  of  Henry  Macmil- 
Jan,  flefher  in  Dalkeith,  in  the  year  1711.  It  was  in  that  cafe 
alledged,  in  defence  for  the  pannel,  that  a  mob  had  arofe  in 
the  town  of  Dalkeith,  which  was  headed  by  the  defuncr, 
and  attacked  fome  of  the  foldiers  who  were  quarteied  in  that 
town,  and  proceeded  lb  far  as  to  beat  them,  throw  them 
down  in  the  ftreet,  trample  them  upon  the  ground,  and 
otherwife  maltreat  them  in  a  barbarous  and  cruel  manner,  to 
the  efFufion  of  their  blood  ;  that  the  pannel  having  been  at 
that  time  upon  the  guard,  he  was  called  out  by  the  ferjeant 
Who  commanded  the  guard  to  quell  the  mob,  and  relieve  the 
perfons  who  were  fo  attacked  and  abufed  ;  and  that  it  was 
in  this  tuilzie  that  the  defundt,  who  headed  the  rabble,  was 
killed  ;  and  from  thence  it  was  argued  on  bthalf  of  the  pan- 
nel, that  as  he,  at  the  time  libelled,  was  one  of  tne  guard 
upon  duty,  and  was  ordered  out  under  arms,  to  quell  a 
mob,  and  relieve  his  fellow-foldiers,  who  were  in  no  fmali 
danger,  from  the  fury  and  infolence  of  the  rabble  ;  that  what 
blows  he  gave  on  that  occalion  were  lawfully  given.    2^?,  It 
was  alledged,  that  what  was  done  was  in  necelTary  defence, 
either  of  himfelf,  or  or  the  other  dragoons  who  had  been  thus 
attacked;  and  that,  fuppoling  he  had  been  guilty  of  any  ex- 
cefs,  he  could  only  be  fubjeeted  to  an  arbitrary  punilhment; 
and,  feparatim,  it  was  pleaded,  that  i\s  the  defuntt  was  killed 
in  rixay  whereof  he  was  himfelf  the  author,  the  pannel  could 
not  be  fubjeeled  to  the  pains  or  death,  the  more  efpecialiy, 
as  it  appeared  that  the  pannel  could  have  no  cinhnui  qscii?ndi% 
for  that,  notwithstanding  he  was  armed  both  with  a  fword 
and  a  mufque*,  he  did  not  ufe  his  mufquet,  in  the  manner 
that  was  mcft  certain  to  kill,  but  only  ftruck  with  the  but- 
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end  of  it :  and  the  court,  upon  advifing  mutual  informations^ 
pronounced  the  following  judgment  :  "  Find  the  faid  Wil- 
Hi'ai  Hunt,  pannel,  his  going  behind  Macmillan,  the  defun&'s 
back,  while  (landing  peaceably  in  the  ftreet,  without  arms, 
and  knocking  him  down,  by  a  ftroke  upon  his  head  with 
the  but-end  of  his  mufquet,  whereof  he  died  next  day,  re- 
levant to  infer  the  pains  of  death,  and  confifcation  of  move- 
ables ;  and  find  this  defence,  viz.  that  there  being  a  tumult 
In  Dalkeith,  in  which  feme  of  the  dragoons  were  maltreated, 
or  troden  down  ;  and  the  pannel  being  upon  the  guard  under 
duty  at  the  time,  was  commanded  out  for  quelling  the  faid  \ 
mob  and  tumult,  and  relieving  the  dragoons  5  and  that  the 
defunct,  Macmillan,  having  been  in  the  rabble  and  tumult, 
which  attacked  that  party  of  the  guard  commanded  out,  or* 
any  of  them,  before  the  ftroke  was  given,  relevant  to  aflbil- 
zie  the  pannel  fimpliciter^  and  elide  the  libel  ;  and  feparat'im 
find,  that  the  ftroke  being  given  in  rixay  or  a  tumult,  where 
the  defunct  was  author  of  the  tumult  or  rixa  himfelf,  or  that 
the  ftroke  was  given  in  defence  of  the  pannel,  or  any  of  his 
fellow-foldiers,  when  attacked,  relevant  toreftridt  the  libel  to 
an  arbitrary  punifhment." 

It  is  humbly  fubmitted  to  vour  lordfhips,  with  what  pro- 
priety this  judgement  is  appealed  to,  in  order  to  eftablifh  the 
general  proportion  maintained  by  the  pannel,  viz.  that  wilful 
homicide,  if  committed  on  fuddenty,  without  premeditated 
malice,  is  not  punifhable  with  the  pains  of  death.  If  the 
purfuers  rightly  underfhnd  the-  cafe,  it  proves  the  very  re- 
verfe;  premeditated  malice  was  not  fo  much  as  libelled  ;  nor 
was  a  fingle  circumftance  condefcended  on  in  the  indictment, 
from  which  forethought  felony  could  be  inferred  ;  and  yet  the 
libel,  as  laid,  is  found  relevant  to  infer  the  pains  of  death. 

Nor  docs  the  latter  part  of  the  judgment  in  the  leaft  im- 
pugn the  doctrine  maintained  upon  the  part  of  the  purfuers. 
The  judgment  reftrielmg  the  libel  to  an  arbitrary  punifh- 
ment,  is  laid  upon  this,  that  the  defunct  himfelf  was  x.ht  autior 
rim,  and  these  feems  to  be  little  doubt  that  the  judgment  is 
founded  in  law.  When  the  defunct  himfelf  had  raifed  a  mob,, 
who  where  beating  and  ah^ing  the  foldiers  in  a  cruel  and 
barbarous  msnner,  to  the  efFufion  of  their  blood,  it  would 
have  been  a  hard  cafe  if  the  pannel,  acting  in  defence  of  him- 
felf and  his  fellow-foldiers,  fnould  Puffer  the  pains  of  death, 
fcecaufe  he  killed  the  perfon  who  headdd  the  mob,  the  more 
cfpecially,  when  it  does  appear  from  the  circumftances  of  the 
caie,  that  he  had  no  intention  to  kill.  He  only  gave  a  ftroke 
with  the  but-crsd  of  his  mufquet,  which,  though  "it  no  doubt 
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tnight  kill,  yet  it  was  the  weapon  the  leaft  lethal  of  any  he 
was  then  poffefled  of.  If  he  had  intended  to  kill,  he  infallib* 
ly  would  either  have  fired  with  his  mufquet,  or  ufed  the 
fword  which  he  had  at  his  fide. 

The  next  cafe  mentioned  upon  the  part  of  the  pannel,  was 
that  of  Peter  Maclean,  in  the  23d  January  1710*  indicted 
for  the  murder  of  James  Ewing.  In  which  cafe  the  court 
pronounced  the  following  judgment :  u  Find  the  indictment 
relevant  to  infer  the  pains  of  death,  and  fuftain  the  defence 
proponed  for  the  pannel,  in  thefe  terms,  viz.  that  the  defunct 
quarreled  the  pannel  under  the  name  of  rafcal,  how  he  durft 
carry  a  fowling-piece,  and  that,  if  the  prince  had  his  own,  he 
durft  not  fo  do  ;  and  adding  thefe  words,  that  her  Majefty  was 
but  a  whore,  and  thereupon  aflaulted  the  pannel  for  taking 
the  carabine  from  him,  relevant  to  reftrict  the  libel  to  an  ar- 
bitrary punifhment." 

Upon  this  cafe  it  is  obfervable,  that  although  the  indicl- 
ment does  not  libel  premeditated  malice,  nor  condefcend  upon 
a  lingle  circumftance  from  which  the  fame  could  be  inferred, 
(as  indeed  the  pannel  was  not  fo  much  as  of  the  defunct's  ac- 
quaintance) yet  the  libel  was  found  relevant  to  infer  the  pains 
of  death  ;  and  therefore  the  purfuers  apprehend,  that  it  is  tru- 
ly a  judgment  in  favour  of  the  dodtrine  maintained  upon^heir 
part. 

And  as  to  the  defence  which  was  there  fuftained  relevant 
to  reftrict  the  libel  to  an  arbitrary  puniftiment ;  it  is  founded 
upon  very  peculiar  circumftances,  and  cannot  well  be  drawn 
into  a  precedent  for  determining  other  cafes,  far  lefs  for  de- 
termining a  very  general  and  very  important  point  of  law. 

At  the  fame  time,  very  ftrong  reafons  did  there  concur  for 
the  reftriclion  :  for,  bendes  the  high  verbal  provocation  he  re- 
ceived, an  aflault  was  truly  made  upon  him,  in  order  to  rob 
him  of  his  mufquet. — As  he  did  not  know  the  defunct,  he  had 
reafon  to  apprehend,  that  the  attack  was  made  with  a  felonious 
intention,  and  confequently  intitled  to  refill  it;  and,  he  was 
particularly  called  upon  in  duty,  as  a  foldier,  not  to  part  with 
her  Majefty 's  arms,  with  which  he  was  intruded  ;  and,  it  ap- 
pears, that  when  he  fired,  it  proceeded  from  real  apprehen- 
fions  of  danger  ;  for  he  (howed  an  unwiiiingnefs  to  kill,  hav- 
ing firft  endeavoured  to  defend  himfelf,  by  clubbing  his  muf- 
quet. 

The  next  cafe  which  was  mentioned  for  the  pannei,  was  the 
noted  cafe  of  Finhaven.  But.  in  what  (nape  the  pannel  can 
avail  himfeif  of  it,  is  to  the  purfuers  inconceivable.  The  cir- 
cumfiarices  of  that  cafe  are  well  known  to  M  yoyr  lo?dlhips« 

and 


and  therefore  need  not  be  particularly  dated.  The  interlocu- 
tor of  the  court,  upon  advifing  very  learned  and  elaborate  in- 
formations, is  in  thefe  words :  46  Find,  that  the  pannel,  at  the 
time  and  place  libelled,  having,  by  premeditation,  and  fore- 
thought felony,  with  afword,  or  other  mortal  weapon,  wound- 
ed the  deceafed  Charles,  earl  of  Strathmore,  of  which  wound, 
he,  the  faid  earl,  foon  thereafter  died,  or  that  he,  the  pannel* 
was  art  and  part  thereof,  relevant  to  infer  the  pains  of  law  ? 
but  allow  the  pannel  to  prove  all  fadh  and  circumftances  he 
can,  for  taking  off  the  aggravating  circumftances  of  fore- 
thought and  premeditation:  as  alfo,  find,  that  he,  the  faid 
pannel,  time  and  place  forefaid,  having  with  a  fword,  or  other 
mortal  weapon,  wounded  the  faid  deceafed  earl,  of  which 
wound  his  lordfhip  foon  died,  or  that  he,  thepannei,  was  art 
and  part  thereof,  feparatim  relevant  to  infer  the  pains  of  law* 
and  repel  the  defences  proponed  for  the  pannel/' 

This,  in  the  purfuer's  apprehenfion,  is  a  clear  decifion 
againft  the  pannel,  as  to  the  point  now  in  difpute. — Notwith- 
itanding  that  all  the  arguments  which  are  now  urged  on  be- 
half of  the  pannel,  were  there  pleaded  with  great  ingenuity  % 
yet  the  defences  were  repelled,  and  the  pannel's  killing  the  de- 
ceafed earl,  with  a  fword,  or  other  mortal  weapon,  was,  in- 
dependent of  premeditation  and  forethought  felony,  found 
relevant  to  infer  the  pains  of  law,  which  clearly  cuts  down 
the  diftindtion  now  endeavoured  to  be  eftablifhed. 

The  laftcafe  which  was  mentioned  on  this  point,  in  behalf 
of  the  pannel,  was  that  of  lieutenant  Robertfon,  in  the  year 
1758,  indicted  for  the  murder  of  lieutenant  Robert  Ewing, 
But  the  purfuers  are  at  alofs  to  difcover  for  what  purpofe  that 
cafe  is  mentioned.  The  defence  which  was  pleaded  in  that 
cafe  was  felf-defrtue^  and  which,  indeed,  was  very  ftrongly 
qualified  ;  and  the  interlocutor  pronounced  by  the  court  was 
in  theie  words  :  u  Find  the  indictment  relevant  to  infer  the 
pains  of  law,  but  allow  the  pannel  a  proof  of  all  facls  and 
circumftances  that  may  tend  to  his  exculpation,  or  alleviation 
of  his  guilt." 

This  interlocutor  was  very  properly  adapted  to  the  cafe, 
without  fuppofing  any  diftincYion  betwixt  (laughter  on  fore- 
thought felony,  and  on  fuddenty.  If  the  pannel  proved  his 
defence  to  its  full  extent,  it  was  fufHcient  to  exculpate  ;  and 
although  he  fhould  have  failed  in  proving,  that  lieutenant 
Ewing's  death  was  abfolutely  necefiary^  to  peferve  his  own 
life,  yet  if  he  proved  that  he  was  in  perkuh  vii#  confatutusj 
this  might  be  relevant  to  alleviate. 


Upon 
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Upon  the  whole,  the  purfuers  are  humbly  perfuaded,  that 
your  lordfliips  will  be  of  opinio: that  there  is  no  relevancy 
in  any  of  the  defences  proponed  for  the  pannel,  except  in  fa 
far  as  he  alledges  that  the  earl  was  killed  by  accident,  and 
not  intentionally  ;  and  therefore  that  your  lordfliips,  quoad 
ultras  will  repel  the  pannel'9  defences,  find  the  libel  relevant, 
and  remit  the  pannel,  with  the  indictment,  as  found  relevant, 
to  :he  knowledge  of  an  afiize. 


In  refpefi  whereof^  &c. 


RO.  MACQUEEN, 


